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ASSESSMENT. 


$114. Fire.—Lnability of Policy-holder.— Held, that an assess- 
ment to raise money to pay unearned premiums, based upon the 
statute liability of the members, is void. 

Commonwealth vs. Massachusetts Mutual Fire Ins, Co., 3 Ins, Law 
Journal, 24. 
Held, that the statutes of Massachusetts provide that cancella- 
tion of the policy does not release the policy-holder from his lia- 
bility as a member of the company to be assessed for losses 
which occurred while he was a member if made within two 
years. The assessment must be made upon the members in pro- 
portion to their premiums and deposits, and not according to the 
age of the policy. 

Gen. Statutes, c. 58, s. 54, 


Commonwealth vs. Mechanics’ Mutual Fire Ins. Co. 
Rep’d Jour’l, p. 517. 
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AUDITOR. 


§ 115. Fme.— Oficial Position — Held, that the position of an 
auditor appointed by the court is like that of a master in chan- 
cery. 

Commonwealth vs, Mechanics’ Mutual Fire Ins. Co. 


AVERAGE CLAUSE 


§ 116. Fme.—Average Clause— Notice of other Insurance.—Poli- 
cy contained the words, “ other insurance permitted without notice 
till required,” and also the clause, “ In case of loss the insured shall 
not recover on this policy any greater portion of the loss or dam- 
age sustained to the subject insured, than the amount hereby in- 
sured shall bear to the whole amount insured on the said proper- 
ty.” At the time of the fire there was another policy on the 


property issued by the Westchester Insurance Oo., containing a 
clause prohibiting other insurance without notice. Plaintiff had 


failed to give notice to the Westchester company of the policy 
in this action, and she stated to the defendant that the former 
policy was void, and no measures were taken by the plaintiff to 
enforce its payment. Held, that failure to give notice to the West- 
chester company does not relieve the defendant from the obliga- 
tion to pay the whole amount of its policy. As the plaintiff made 
no agreement with the defendant to give notice to the Westchester 
company of other insurance, it was under no obligation to do so. 
The plaintiff dealt with each company in a separate and inde- 
pendent manner, and could cancel either policy if she chose. 
Held, that the policy in the Westchester company became whol- 
ly void at the time other insurance was effected on the property, 
and that plaintiff was not obliged to litigate this point before 
commencing suit against the defendant. Held, that under these 
circumstances there was no other insurance. 


Hand vs. Williamsburgh City Ins. Co. 
Rep’d Jour’), 525. 


DESCRIPTION. 


§ 117. Marine.—“ Lost or not Lost.”—On the 1st day of 
March, 1869, defendant subscribed a time policy of insurance on 
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the schooner “ B. F. Folsom,” in which the policy recited that 
the vessel was insured “ from January Ist, 1869, at noon, to Jan- 
uary 1st, 1870, at noon.” Prior to the date of the policy, on 
the 6th of January, the same year, the vessel sailed from Bos- 
ton, and was sunk on the 30th of the same month. Notice of 
loss was given to the defendant, and payment being refused, the 
plaintiff brought un action of assumpsit to recover the amount 
insured. Held, that the words “lost or not lost” are not neces- 
sary to make a policy of insurance retroactive. It is sufficient if 
it appear by the description of the risk and the subject matter of 
the contract that the policy was intended to cover a previous 
loss. Contracts of this kind are as valid as those intended to 
cover a subsequent loss if it appears that the insured as well as 
the underwriter was ignorant of the loss at the time the con- 
tract was made. 

Hammond vs. Allen, 2 S. & M., 396; 1 Phillips on Insurance, sec. 925 ; 


2 Parsons on M. Ins., p. 44; 1 Arnould on Ins., p. 26; 3 Kent’s Com., 
(11th ed.,) 344 ; Hallock vs. Ins. Co., 2 Dutch., 268. 


Mercantile Ins. Co. vs. Folsom. 
Rep’d Jour’l, p. 497. U. 8. 8. C. 


§ 118. Fire.—Strict Compliance with Descrvption.— Held, that 
the description in the application is a stipulation, on the truth of 
which the contract of insurance depends, and the insurer has a 
right to insist on a strict compliance. 

Ashworth vs. Builders’ Mutual Fire Ins. Co. 


Rep’d Jour’!, p. 489. 


EVIDENCE. 


§ 119. Martne.— Application—Concealment—The court below 
refused to admit as evidence the application for insurance when 
tendered by the defendant in support of the defence of conceal- 
ment. It was apparently offered to show that it did not state 
where the vessel was at that time, or from what port she had 
sailed, or on what voyage she was bound. Held, that as the in- 
strument contained no statement in respect to any one of those 
matters, and that its terms were exactly the same as those of the 
policy, the contents were immaterial to the issue, as the contents 
could have no tendency to show that the plaintiff, when he made 
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the application, did not communicate to the defendant all the ma- 
terial facts and circumstances within his knowledge. 
Mercantile Ins, Co. vs. Folsom, 8 Blatchford, 170, 


Mercantile Ins, Co. vs. Folsom. 
—§ 117. 


§ 120. Firt.—Handwriting of Agent——Witness had been ac- 
quainted with H., the general agent, for about a year and 
a half; had corresponded with him during this time on busi- 
ness of the company. eli, that this was sufficient evidence 
to enable him to identify the handwriting of H. 


1 Greenleaf on Ev., 3573a and 577, 


Parker et al. vs, Amazon Ins. Co. 
Rep’d Jour'l, p. 567, 


FORFEITURE. 


§ 121. Lire.—Restoration of Forfeited Policies—Health Certi- 
Jicate—Deceased was insured on a ten premium life policy for 
$2,000, which contained the conditions that after the annual pay- 
ments were made, upon surrender of the policy, the insured could 
have a paid-up policy for an amount equal to as many tenths of 
the original one as he had paid the premiums which it called for. 
Failure to pay the annual premiums when due worked a forfeit- 
ure.~ It was the custom of the defendant to restore forfeited po- 
licies within thirty days, on the presentation of a certificate of 
good health, and within six months on making a new application 
and passing a new medical examination. On the 3rd of Novem- 
ber insured made a tender of a premium due May 16th, which 
was refused unless he would make a new application and pass 
another medical examination, which he failed to do. Insured 
died December, 1871. Plaintiff claimed $1,000, five annual pre- 
miums having been paid, or the whole amount she was entitled to, 
as might appear from the facts on trial. Held, that she was not 
entitled to recover. 1. Because there never was any demand 
for a paid-up policy, or offer to surrender the policy sued upon. 
2. Because when the premium was due, November 3rd, 1871, no 
health certificate was tendered or at any time previous to the 
death of the assured. 3. Because subsequently to November 
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8rd, a proposition being made by the defendant to renew the policy 
on anew application and satisfactory medical examination, he 
failed to comply with any of the conditions of the company. 
Schumacher vs. Manhattan Life Ins. Co. 
Rep’d Jour’l, p. 455. } U. 8. C. 0. Mo. 


INSURABLE INTEREST. 


_ § 122. Fire.—Lessee—Insurable Interest—Assignment of Poli- 
cy.—Plaintiff was insured in her own name against loss by fire, 
loss, if any, payable to C., who was lessee of the premises, and 
who had negotiated with the plaintiff and defendant for the pol- 
icy, as indemnity against loss of rent, and repairs. Previous to 
the commencement of the suit, C. had transferred all his interest 
in the policy to the plaintiff. Due notice of loss had been given 
by plaintiff to the defendant. Held, that C. being a lessee merely, 
and having assigned all his interest to the plaintiff, the plaintiff 
was entitled to recover. Held, that the plaintiff was the party 


insured, and would have had an insurable interest at the time of 
the insurance and of the fire to the amount of loss incurred, had 
it not been for the stipulation that the loss should be payable to 
C. His subsequent transfer of his interest to her gave her the 
entire right to the amount of insurance due. 

Hand vs. Williamsburgh City Ins. Co. 


MISTAKE. 


§ 123. Fire.— Mistake of the Ageit—Of the Insured.—The lo- 
cal agent, B., in filling up the application, made an incorrect 
statement in regard to the ownership of the property. He did 
not ask the insured about the ownership, but assumed to fill out 
the application from his own knowledge. Held, that the mistake 
of the agent did not vitiate the policy. 

Miner vs. Phoonix Ins. Co., 27 Wis., 693. 

The proofs of loss were incorrectly made out by the local ayent 
and signed by the assured without any careful examination. 
Held, that an innocent mistake in swearing to proofs of loss 
which did not accurately state the owner of the property, did not 
avoid the policy, and that there is a distinction between willful 
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perjury and an innocent mistake in swearing to proofs of loss 
made in this manner. 
Parker et al. vs. Amazon Ins. Oo. 


NOTICE OF PAYMENT DUE. 


§ 124. Lire.—Failure to pay Premium—WNotice to ocal Agent 
—Tender of Premium without Notice.—The local agent of the 
defendant represented to the insured that the company was in 
the habit of giving thirty days’ notice to policy-holders of the 
time when their premiums became due, and when the policy was 
taken, promised that he would give such notice in future. The 
premium was due April 1st; he did not receive the premium re- 
ceipts until the 4th. Insured died on the 3rd of April and the 
premium was tendered on the 5th, which was refused on the 
ground that insured had died two days previously. Proof hav- 
ing been made that the agent had no authority from the agent to 
make such an agreement, it was Held, that the plaintiff could 
not recover on the policy. Held, that the fact that the local 
agent did not receive the company’s receipt uatil after the pre- 
mium became due, did not enable the plaintiff to recover on the 
policy, but had the premium been tendered to the local agent be- 
fore it was due, it would have been different. Held, that where 
by express agreement or custom of the business between the two 
parties it is understood that payment shall be made to the local 
agent, and no notice has been given that payment shall be made 
to the principal office of the company, the tender of the premium 
to the local agent, whether received by him or not, will prevent a 
forfeiture of the policy. 

Morey vs. New York Life Ins. Co. 

Rep’d Jour’l p. 493. 


OCCUPANCY. 


§ 125. Fme—Occupancy of Farm Buildings defined.— Held, 
that the word “ occupancy,” as applied to farm buildings, implies 
the actual use of the house as a dwelling-place, and such use of 
a barn as is ordinarily incident to one belonging to an occupied 
house ; it must be used for something more than mere storage. 
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Held, that the insurer has a right to that care and supervision 
which is involved in this idea of occupancy. 

Keith vs. Quincy Mutual Ins. Co., 10 Allen, 228. 

Ashworth vs. Builders’ Mutual Fire Ins. Co. 


OWNERSHIP. 


§ 126. Fire.—Ownership—Contingent Interest—The policy was 
issued for the term of one year against loss or damage by fire to 
“ all the wood and logs cut and piled along the line of their rail- 
road, etc., no loss to exceed $1,000 at any one fire.” On the Ist 
of July, 1871, a large quantity of wood belonging to C. R. was 
set on fire by the engines of the plaintiff. The plaintiff gave the 
defendant notice of the loss, and settled with R. for the wood 
destroyed. The plaintiff then commenced suit against the de- 
fendant for the amount ofthe policy. Held, that there was noth- 
ing on the face of the policy to indicate that it was intended to 
cover anything more than the plaintiff's own property, and that 


prima facie they were insured as owners merely. Held, that al- 
though railroad companies are responsible for the property of 
another destroyed by fire from their engines, that this is a con- 
tingent interest different from that of an owner. 

Monadnock R. R. Co. vs. Manufacturers’ Ins. Co. 

Rep’d Jour’), p. 573. 


PRACTICE. 


§ 127. Manrinz.—General and Special Findings.—The act of 
Congress provides that when issues of fact in a civil case are 
tried and determined by the U.S. Circuit Court without the in- 
tervention of a jury, the finding of the court upon the facts:may be 
either general or special, and the finding shall have the same ef- 
fect as the verdict of a jury. 

13 Statutes at Large, 501. 

The finding of the court in such a case may be either genoral or 
special, but where the finding is general the parties are conclud- 
ed by the determination of the court, except in cases where ex- 
ceptions are taken to the rulings of the court in the progress of 
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the trial. The finding of the court in general cannot be reviewed 
in this court by bill of exceptions or in any other manner. 

Miller vs. Ins. Co., 12 Wall., 297; Norris vs. Jackson, 9 Wall., 125; Cod- 
dington vs. Richardson, 10 Wall., 576. 

Mercantile Ins. Co. vs. Folsom. 


WAIVER. 


§ 128. Fimr— Other Insurance.—H., the general agent and 
superintendent of the defendant, in a letter to plaintiff, de- 
nied all liability of the defendant to pay the loss, on the ground 
that there was a subsequent policy on the same property without 
permission, and because there was over-insurance. Held, that 
the denial of the liability of the defendant on these grounds was 
a waiver of the proofs of loss. 

Carpenter vs. Troy Fire Ins. Co., 4 Wis., 20; Killips vs. Putnam Fire 


Ins. Co., 28 Wis., 472; McBride vs. Republic Fire Ins. Co., 30 Wis., 562, 
and cases cited. 


Parker e al, vs. Amazon Ins, Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
HAMPDEN COUNTY. 


SEPTEMBER TERM, 1873. 


EDWARD ASHWORTH 
vs. 
BUILDERS’ MUTUAL FIRE INSURANCE CO. 


Held, that the description in the application is a stipulation, on the truth of 
which the contract of insurance depends, and the insurer has a right to insist 
on a strict compliance. 

Held, that the word ‘‘ occupancy,” as applied to farm buildings, implies an actual 
use of the house as a dwelling-place, and such use of a barn as applies to one 
belonging to an occupied house, and not merely for purposes of storage. 

Held, that the insured has a right to the care and supervision involved in this 
idea of occupancy. 


Srearns & Kwyowtton, counsel for plaintiff, cited the following 


cases : 

Eastern Railroad Co. vs. Relief Fire Ins. Co., 98 Massachusetts, 
420 ; Luce vs. Dorchester Mutual Fire Ins. Co., 105 Massachusetts, 
297; Storer vs. Freeman, 6 Massachusetts, 440; Russell vs. DeGrand, 
15 Massachusetts, 35 ; Waterman vs. Johnson, 15 Pick., 261-6-7 ; 
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Foster vs. United States Ins. Oo., 11 Pick., 85 ; Johns vs. Church., 
12 Pick., 557 ; Herring vs. Boston Iron Co., 1 Gray, 134 ; Sutton 
vs. Bowker, 5 Gray, 416 ; Clark vs. Houghton, 12 Gray, 38 ; Angel 
on Insurance, 59; Swett vs. Shumway, 102 Massachusetts, 365; Sar- 
gent vs. Adams, 3 Gray, 72; Heath vs. Franklin Ins. Co., 1 Cush., 
258 ; Holmes et al. vs. Charlestown Mut. Fire Co, 10 Met., 216; Lee 
vs. Howard Ins. Co., 11 Cush., 328. 


James G. Atuen and A. §. Souzz, counsel for defendant. 


I. The buildings on which the plaintiff claims a loss cannot be 
brought within description of the policy, inasmuch as the plaintiff 
owned and occupied a house and barn on the road described in said 
policy, while the buildings on which the loss is claimed, the plaintiff 
admits, were a half mile from said road. 

II. The policy issued to the plaintiff described and covered his 
buildings on the road from Warren to Palmer, and oral statements 
made at the time of insurance as to what property he desired to have 
the policy cover, are not admissible to control its terms. Clark vs. 
Hamilton Mutual Fire Ins. Co., 9 Gray, 148-152; Holmes vs. Charles- 
ton Mutual Fire Ins. Co., 10 Met., 211 ; Honnick vs. Phonix Ins. 
Co., 22 Missouri, 82 ; Boggs vs. American Ins. Co., 30 Missouri., 63. 

IIL. The fact that there was other insurance upon the plaintiff’s 
buildings on the road from Warren to Palmer, was not competent 
evidence for the purposes for which it was offered. 

IV. If the policy had been written on the buildings upon which 
the plaintiff claims a loss, it is void, because the application states 
that the premises were occupied “for farming -purposes,” which 
statement was false, and by the conditions of application and policy, 
that statement was made a part of the contract of insurance, and 
binds the plaintiff Carpenter vs. American Ins. Co., 1 Story, Unit- 
ed States, 57; Wutsum vs. City Fire Ins. Co., 15 Wisconsin, 138. 

V. The property not being insured “as unoccupied ” in accordance 
with the conditions, and being in fact unoccupied, the policy is void 
because of its terms, “buildings unoccupied are not covered, unless 
insured as such.” 

VE. Such use of the buildings as the plaintiff claims that he made, 
was not such an occupancy as is required in order that the policy 
shall take effect. 

VII. In view of the statement of the plaintiff in his sworn proof of 
loss, that the buildings destroyed “ were unoccupied ” when the poli- 
cy was written, and “were unoccupied” when the fire occurred, as 
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stated in the report, it was not open to the plaintiff to introduce evi- 
dence to the contrary. 


Rerort.—Contract on an insurance policy. The application signed 
by plaintiff in answer to the question, “ How were the premises oc- 
cupied ?” contained the answer, “For farming purposes by the as- 
sured.” The proof of loss contained the statement that at the time 
of the fire the buildings were unoccupied. 

The plaintiff stated that he should prove the application aforesaid 
was made to the company through their agent at Palmer, and that 
the policy in question was issued thereon; that the buildings in ques- 
tion were situated upon a farm owned by the plaintiff and carried on 
by him ; that the said farm of the plaintiff did not extend down to 
the road named in the policy, but a lane one half mile in length ran 
from said road to the house and barn claimed to have been de- 
stroyed by fire and covered by this policy ; that this lane was made 
for communication with said road, and led no further than to said 
house, and said house had no other communication with any road 
except by said lane with the road named in the policy ; that the 
description in the policy of the house and barn was correct, unless 
the statement it was situated on said road was incorrect. 

That the plaintiff owned and occupied as his dwelling-place, at the 
time of his application and issuing of the policy, another house and 
barn which were situated on another farm of plaintiff, and directly on 
said road named in the policy ; but he should prove that those were 
insured at the time of the taking out this policy elsewhere, and that 
he informed the agent of defendant, when he made his application, 
that the house and barn situated on the lane were the buildings he 
wished to insure, and the agent assented to it and inquired the near- 
est public road thereto, and on being told by plaintiff the road afore- 
said was such, said agent wrote in the policy the description contained 
therein. 

At the time of taking out said policy, and up to the time of the 
fire, the buildings were occupied only as follows : 

When the plaintiff was engaged in carrying on the farm contiguous 
to said buildings, the plaintiff and his servants took their meals in 
the house, and the barn was used for the usual purposes of a farm 
barn for storing hay and farming tools, but cattle were not kept 
therein. 

He also offered to prove that, at the time said policy was issued and 
said application made, he told the agent the nature of his occupation 
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of both, and the agent issued the policy, fully knowing all the facts ; 
that the said agent assented thereto, and wrote all the written parts of 
the application and policy ; that in about two months after the policy 
was issued, the buildings were destroyed by fire by accident, and due 
notice and proof of loss were given the defendant. 

The plaintiff offered to prove the facts hereinbefore set forth. 

The defendant claimed that on the proof of such of the foregoing 
facts as were competent, the plaintiff could not maintain this action, 
and the court so ruled, and a verdict was thereupon rendered for the 
defendant. F. H. Dewey, Justice Superior Court. 


Cott, J. 


The policy expressly declares upon its face that buildings unoccu- 
pied are not covered unless insured as such. 

This is descriptive of the subject matter of the insurance. It is a 
stipulation on the truth and fulfillment of which the contract de- 
pends, and the insurer has a right to insist on a strict compliance. It 
is decisive of this case, for assuming that the dwelling-house and 
barn, although situated at the end of a lane and half a mile distant 


from the road named in the policy, would come within the description 
of the property insured, yet the facts stated do not show an occupan- 
cy of either the house or barn within the meaning of the policy. 

Occupancy, as applied to such buildings, implies an actual use of 
the house as a dwelling-place and such use of the barn as is ordinari- 
ly incident to a barn belonging to an occupied house, or atleast some- 
thing more than a use of it for mere storage. 

The insurer has a right by the terms of the policy to that care and 
supervision which is involved in this idea of occupancy. Keith vs. 
Quincy Mutual Ins. Co., 10 Allen, 228 

Judgment on the verdict. 





Morey vs. New York Life Ins. Co. 


UNITED STATES CIRCUIT COURT, 
SOUTHERN DISTRICT OF MISSISSIPPI. 


NOVEMBER TERM, 1873. 


SARAH L. MOREY 


Us. 


THE NEW YORK LIFE INS. CO.* 


L 


Where the local agent of a life insurance company, on receiving payment of 
the first premium due on a policy, represented to the assured that the company 
was in the habit of giving thirty days’ notice to the policy-holders of the time 
when each premium falls due, and promised that he would give such notice, 
and the assured died two days after the second premium fell due, no such no- 
tice having been given to him, and the proof failed to show that the agent had 
any authority to make such an agreement, it was held that the beneficiary could 
not recover on the policy. 

Where the company’s receipt for the premium was not received by the local 
agent to whom it was to be paid, until two days after the death of the insured, 
it was held, under the circumstances above stated, that the beneficiary could 
not recover on the policy ; otherwise if the premium had been tendered before 
it fell due. 


. Where by express agreement, or by the course of business between the parties, 


it is understood that payment will be made to the local agent, and no notice 
has been given in sufficient time that payment shall be made at the office and 
principal place of business stipulated in the contract, a tender of payment to 
the local agent, whether received by him or not, will excuse the policy-holder 
and prevent a forfeiture. 


The facts are as stated in the opinion. 


Hn1, J. 


This action at law was brought in the Circuit Court of Madison 


County, and removed into this court, to recover the amount of a poli- 
cy Of insurance issued by the defendant on the 1st day of April, 1871, 
for the sum of five thousand dollars, payable to plaintiff upon the 
death of her late husband, John B. Morey, upon the payment of 


* From the American Law Times Reports. 
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$197.90 then made, and the same amount to be paid thereafter on the 
Ist day of April of each year during the continuance of said policy, 
with the usual condition annexed, that if said premium should not 
be paid on or before the 1st day of April of each year, the policy 
should become void, and all payments theretofore made become for- 
feited to defendant. 

The plea is that the policy became void under this stipulation by 
reason of the non-payment of the premium due on the Ist day of 
Apri], 1872 : to which the plaintiff replies : First, that when said 
John B. Morey made application for said policy it was to one Morey, 
a local agent of defendant doing business for defendant in the city of 
Canton ; that at the time he stated to said agent that he feared he 
would forget the time when the premiums would become payable and 
fail to make them in proper time, and thereby the policy would be- 
come forfeited ; that the said agent stated, as an inducement to said 
John B. to take said policy, that the company was in the habit of 
giving thirty days’ previous notice of the time, and that he would give 
the notice and save the forfeiture ; and secondly, that it was under- 
stood that payment would be made to the local agent in Canton ; that 
at the time the premium fell due the agent at Canton had not been fur- 
nished with the printed premium receipts, without which he was not 
authorized to receive payment ; that the failure to give the notice and 
to furnish the receipt was a waiver of the right to a forfeiture of the 
policy. 

A jury being waived, the questions of both law and fact are submit- 
ted to the court. 

The only facts shown by the proof, and necessary to be stated for 
the application of the rules of law, are as follows : 

Morey, the agent of the defendant, did make the statements to John 
B. Morey, at the time the application for the policy was made, as 
stated in the pleadings ; the advance premium was paid on the deli- 
very of the policy ; no notice of the time the premium fell due was 
given ; John B. Morey died on the 3rd day of April, two days after 
the premium fell due, without having paid or tendered the same to 
any one. On the 5th, payment of the premium was tendered to the 
agent at Canton, and refused, for the reason that John B. Morey had 
died on the 8rd. The premium receipt was not forwarded to the 
general agents at Vicksburg until the 4th, and not forwarded to the 
local agent until the next day. 

The question upon the pleadings and proofs is, did the want of 
notice of the time of payment, and the absence of the receipt in the 
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hands of the local agent, excuse the payment of the premium upon 
the day it became due, and thereby avoid the forfeiture stipulated in 
the contract ? 

The policy, and the conditions annexed to it, constituted the con- 
tract, and must be held binding on both parties to it, unless its condi- 
tions have been waived by some act or omission of the party against 
whom it is sought to be enforced, or by the authorized agent of such 
party. 

The proof fails to show that the agent, Morey, had any authority to 
engage that notice should be given ; indeed, none such is claimed ; 
but it is claimed that, being the agent, it was a fraud in him to make 
such a promise, as it misled the assured, and induced him to take the 
policy, which he would not otherwise have done ; but it is apparent 
from the proof that he did not make the promise as agent, or pretend 
to bind the defendant, but only made it as a friend and relative of 
John B. Morey ; it was a mere personal promise, for the fulfillment of 
which he could only look to him who made it ; Morey, the agent for 
this purpose, was more the agent for the assured than the insurer ; 
so that, upon the facts, this want of notice cannot avail the plaintiff. 

The remaining question is, did the failure to place in the hands of 
the agent at Canton the premium receipt on or before the time of 
payment, waive and excuse payment on that day? The conditions of 
the policy require payment at defendant's office in the city of New 
York, unless a different place is stipulated for in wrtting between the 
parties, or to an agent having for delivery a printed receipt, signed by 
the president of the company, or other officer mentioned. 

The advance payment was made to the local agent in Canton upon 
the delivery of the policy. The fact that the premium receipt for the 
second payment was forwarded to the local agent in Canton shows 
that that was the place where payment was expected to be made, and 
where it doubtless would have been made but for the death of said 
John B. Such evidently being the understanding between the par- 
ties, I am satisfied that had the tender of the amount due been made 
to the local agent at Canton on the day and within the time stipulat- 

ed, the forfeiture claim could not have been maintained ; but, unfor- 
~ tunately for the plaintiff, this was not done. I cannot accept the po- 
sition as correct, that nothing can avoid the forfeiture but an agree- 
ment of waiver of payment made by the principal officers of the com- 
pany in New York, or by actual payment or tender of payment there, 
or to a local or other agent having the premium receipt, signed as 
provided for. Where by an express agreement or by the course of busi- 








: 
4 
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Poe ane 
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ness between the parties, it is understood that payment will be made 
to the local agent, and no notice has been given in sufficient time that 
payment shall be made at the office and principal place of business 
stipulated in the contract, a tender of payment to the local agent, 
whether received by him or not, will excuse the policy-holder and pre- 
vent the forfeiture. ‘To hold otherwise would open the door to 
the grossest frauds upon the part of these foreign insurance compa- 
nies. The company, when its coffers have been in part filled with 
hard earnings of the policy-holder, could withhold the receipt from him 
who had been depriving himself and family of the comforts if not the 
necessaries of life for years, to provide, as he supposed, something for 
his helpless family when he shall have been laid in the grave ; and 
when he comes, perhaps on the last moment in which payment can 
be made, he is for the first time informed that he must pay in New 
York, or all he has paid will be forfeited—a thing which it is impos- 
sible for him to do, and which would be gross injustice. It is said, 
and is in proof, that these receipts are furnished to the local agents 
through the general agency for the State, and if the agents’ accounts 
at the principal agency are not satisfactory, the receipts are withheld. 
The answer to this is, that it is a thing about which the policy-holder 
is not presumed to know anything ; it surely cannot be held that he 
is responsible, or to be affected by dereliction in duty of the compa- 
ny’s agent, over whom he has no sort of control. John B. Morey is 
not presumed to have known the absence of the receipt, and its ab- 
sence could have had no influence upon his unfortunate neglect ; and 
however much it is to be regretted that the widow and orphan shall 
be deprived of the maintenance and support a kind husband and 
father intended for them, the rules of law must be applied to the 
facts, which being done, necessarily results in favor of the defendant. 
Judgment for defendant. 
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UNITED STATES SUPREME COURT, 


OCTOBER TERM, 1873. 


In Error to the U. 8. Circuit Court for the Southern District of New 
York. 


THE MERCANTILE MUTUAL INSURANCE 
COMPANY, Plaintiff in Error, 


vs. 
BENJAMIN F. FOLSOM.* 


Held, that the laws of Congress provide that in the Circuit Court of the United 
States where a jury is waived and the issues of fact are submitted to the court, 
if the finding is general the parties are concluded by the determination of the 
court, but exceptions to the rulings at the trial may be reviewed in the Su- 
preme Court, although the rulings cannot be. 

Held, that by the act of Congress, propositions of fact found by the court without 
@ jury are equivalent to a special verdict. 

Held, that the Circuit Court does not possess the power to grant a peremptory 
nonsuit against the will of the plaintiff, but the judge may instruct the jury to 
bring in a special verdict. 

On the Ist of March, 1869, the defendant issued a policy on a vessel, containing 
this clause, ‘‘ insured from January 1, 1869, to January 1, 1870, at noon,” ete. On 
the 6th of January the vessel sailed and was wholly lost on the 30th. Due no- 
tice of loss was given to the defendant at the earliest opportunity. 

Heid, that it is not necessary for the policy to contain the words “lost or not 
lost,” in order to enable it to have a retroactive effect. Ifit sufficiently appears 
that the policy was intended to cover a previous loss, contracts of this kind 
are valid if it appears that the insured as well as the insurer was ignorant of 
the loss at the time the contract was made. 

Held, that it was not an error in the court below to refuse as evidence the applica- 
tion for insurance when its terms were the same as that of the policy, and 
when it could have no tendency to show that the plaintiff did not communi- 
cate all the material facts and circumstances when he made the application. 


Jas. ©. Carter, for Plaintiff in Error. 


Five distinct questions arise on the record, and are presented for 
the consideration of the court. They are, 


* Opinion delivered January 4th, 1874, 
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I. Does a marine policy of insurance for one year from January 1, 
1869, made, dated and delivered March 1, 1869, cover a total loss of 
the vessel insured, occurring on the 30th of January, 1869, where the 
language of the policy is as follows: ‘“ Do make insurance and cause 
to be insured, at and from the first day of January, 1869, at noon, 
until the Ist day of January, 1870, at noon,” which policy does not 
contain the words “ lost or not lost.” 

II. Is it the duty of the captain and part owner of a vessel to com- 
municate by telegraph (that being a usual mode of communication) 
to the other owners the loss of the vessel, and does the omission to do 
so render void a policy of insurance issued after such loss might by 
that means have been communicated ? 

III. May concealment be proved as a defense under the plea of non- 
assumpsit, in an action on the policy ? 

IV. Upon whom does the burden of proof lie to show the commu- 
nication to the insurance company of certain facts material to that 
risk, and shown to be within the knowledge of the insured ; that is, 
is there any presumption in contracts of insurance in favor of the in- 
sured that he has communicated to the insurer all the material facts, 
or that he is ignorant of a material fact which it is shown might have 
been known to him ? 

V. Is it error for a judge, who tries a cause without a jury, under 
the stipulations of the parties waiving a jury, to refuse to make spe- 
cial findings of fact, under the act of Congress of March 3, 1863, (13 
Stat. at L., p. 500 ?) 

Pormrs.—First. It is a principle of the law of marine insurance that 
the insurer may assume the risk of a previous unknown injury, by 
express agreement. 

Is the risk of a prior total loss and extinction of the subject in- 
sured included ? 

The question is undecided by any adjudged case, and a reference 
to the general principles of the law of contracts will have to deter- 
mine it. 

When a chattel has been destroyed it has ceased to be the subject 
of ownership—it cannot be bought nor sold—and every contract in 
reference to it, based on the implied understanding and agreement 
that it is in existence, is void. Allen vs. Hammond, 11 Peters, 63 ; 
Hastie vs. Couturier, 9 Ex., 102 ; Strickland vs. Turner, 7 Ex., 208; 
Benjamin on Sales, 57; Duncan vs. Great Western Ins. Co., 3 Keyes, 
396. 
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If, however, it be merely damaged, the loss falls on the owner. Barr 
vs. Gibson, 3 M. & W., 390. 

The principle of law deducible, is this: The implied warranty of 
existence being satisfied, the parties contract with reference to the 
then condition of the subject—the purchaser acquires the ownership 
of the subject in the condition it then is—and, therefore, takes it sub- 
ject to all prior contingencies, such as a general average loss, a salvage 
claim, or other injuries direct or consequential, which may damage 
the property itself or create a lien on it. 

The contract of indemnity, or insurance, is based on the same im- 
plied warranty that there is property in existence to insure—a person 
in existence having an interest or title to the property. In other 
words, there can be no idea of a contract without parties and a sub- 
ject. 

But it is permitted to the parties to expressly agree to insure 
against a prior total loss or extinction of the subject. 

This, in a policy of marine insurance, is done by the use of the 
words, “ Lost or not lost.” Burrill’s Law Dict., sub verba ; Bouvier’s 
Law Dict., vol. 2, p. 85, sub verba ; Park on Ins., p. 25, 3rd ed., 1792, 
citing Hartford vs. Maynard, before Lord Mansfield, Guildhall, Hil. 
Vac., 1785, Molloy, b. 2, ch. 7, § 5; Ruggles vs. Gen. Int. Ins. Co., 
(12 Wheat., 418 ;) Marshall on Marine Ins., p. 191, 5 ed.; Marshall 
on Marine Ins., p. 267, 5 ed.; 1 Arnold on Ins., 2 Am. ed., 416; 
Smith, Merc. Law, p. 433 ; Hillyard on Marine Ins., p. 10 ; Parsons 
on Marine Ins., vol. 1, p. 307; id., vol. 2, p. 44; Sutherland vs. 
Pratt, 11 M. & W., 296 ; See remarks in 2 Duer on Ins., p. 5; Has- 
tie vs. Couturier, 9 Ex., 109. 

Neither can one sell or own what has no existence. 

The policy in suit did not contain these words or any equivalent, 
and the denial of the motion for a nonsuit and the refusal to rule were 
error. 

Second. An insurer is bound to communicate all intelligence of his 
vessel to the underwriter at the time of effecting insurance. 3 Kent. 
Com., 282. 

The fact that the insurer employs an agent to effect the insurance 
does not change the rule. 2 Kent Com., 286 ; Watson vs. Delafield, 
2 Caines, 224; ib.,1 John, 152; ib., 2 John, 526; McLanahan vs. 
Universal Ins. Co., 1 Peters, 170; 1 Parsons on Marine Ins., 438, 
470; Green vs. Mere. Ins. Co., 10 Pick., 402 ; 1 Arnould, Ins., 542, 
(2 Am. ed.,) 521, 3 Eng. ed., 1866 ; 1 Arnould, 537, 3 Eng. ed. 

It has usually happened that the concealment of the loss has been 
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the act of the agent, and the question then presented has been, whe- 
ther the insured owner, who has effected his insurance innocently, so 
far as actual knowledge is attributable to him, shall be presumed to 
have known, or shall be affected with the knowledge of his agent. 

The solution of this question has been different in different courts. 

In Fitzherbert vs. Malther, 1 T. R., 12, and Gladstone vs. King, 
1 M. & S., 35, the concealment of the master was held to discharge 
the insurer. See also Stewart vs. Dunlop, 4 Brown, P. C., 483, cited 
in 1 Parsons on Mar. Ins., p. 454, n. 4. 

In Gen. Int. Insur. Co. vs. Ruggles, 12 Wheaton, 408, the court 
came to the conclusion that the master, after the loss of his vessel, 
ceased to be the agent of the insured, and put their decision on that 
ground. 

This case has been so severely criticised, and its reasoning shown 
to be so vicious that it can hardly be deemed an authority. See Duer 
on Ins., vol. 2, 415, e¢ seg.; 1 Phillips on Ins., § 549; 1 Parson on 
Marine Ins., 458 ; 2 Parsons on Maritime Law, 162 ; Proudfoot vs. 
Montefiore, English Law R., 2 Q. B., 511. 

The rule in New York is the same as the English, viz. that the 
concealment avoids the policy. Watson vs. Delafield, 2 John, 526. 

The reason of this rule is founded in the entire good faith required 
in this contract. 

The insurer has a right to believe that the insured has all the informa- 
tion which he ought to have, and for this reason the knowledge of the 
agent affects his principal, for otherwise it would be offering a premi- 
um to conceal a loss until an insurance could be effected. 

In Andrews vs. Marine Ins. Co., 9 John., 34, there is a distinction 
drawn as to the character of the diligence to be used. See Judge 
Duer’s comment on this case, in 2 Duer on Ins., note 4, p. 530. 

It is said the rule of morality requires that the insured should use 
the same diligence to prevent the insurance as he would to prevent 
the payment of the premium if the vessel were safe. 2 Duer on Ins., 
secs. 13 and 14, p. 410, and note 4, p. 534. 

The case of Proudfoot vs. Montefiore, Court of Q. B., (T. T., 1867,) 
2, 510, is relied on by the defendant as an argument that the omission 
to telegraph was a concealment which avoids the policy. 

The court held the agent’s duty was to telegraph, and that the pol- 
icy was void. 

Third. The pleadings in this case presented but one issue. Did the 
insurance company insure the plaintiff below? And in the develop- 
ment of that issue the plaintiff made what he deemed sufficient 
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proof, when he proved the taking of the policy, the loss of the vessel, 
and the performance of the conditions of the contract. 

The defendant then offered and re-offered pertinent and sufficient 
proof to establish that the policy was void, by reason of the conceal- 
ment of certain facts in the possession of the plaintiff at the time it 
was issued. 

The objection was taken that this evidence could not be given un- 
der the issues raised by a plea of non-assumpsit, and so the court 
ruled. This waserror. 3 Phillips’ Ev., p. 268, 4 Am. ed., Cowen & Hill’s 
notes ; 2 Greenleaf’s Ev., § 135 ; Still vs. Rood, 15 John., 230. 

The case of Elkin vs. Jansen, 13 M. & W., 660, is opposed to this 
view, but it is no authority, since it is expressly stated to have arisen 
under a new system of pleading. 

In Arnould, Marine Ins., vol. 1, Perkins’s 2nd Am. edition, p. 578, 
it is said: “Since the new rules of pleading, the defense of misre- 
presentation and concealment must be specially pleaded. And see 
note in 2 Duer on Ins., p. 685 ; Brown’s Leg. Maxims, p. 723; Park 
on Marine Ins., 8 ed., p. 806. 

Fourth. The defendant’ below (the insurance company) showed— 

1. That the plaintiff knew that the schooner ‘‘ B. F. Folsom” was 
on a voyage from Boston to Montevideo and Buenos Ayres (pp. 
9, 12.) 

2. That the plaintiff knew that she had as captain one John Or- 
lando. 

3. That prior to applying for this insurance which he did in person, 
he had seen in the Philadelphia newspapers a telegraphic dispatch as 
follows : , 

“ Liverpool, Feb. 21.—The ‘ Orlando,’ from Baltimore for Buenos 
Ayres has been lost at sea. Crew saved and landed at Bremerha- 
ven.” Which he did not communicate to the defendant. 

Defendant then offered the application or slip in evidence and the 
court excluded it. This we have shown was error. 

That the facts thus shown were material to the risk may be inferred 
from the nature of the facts. ‘Tidmarsh vs. Washington Ins. Co., 4 
Mason, 439, 441; Fiske vs. New England Ins. Co., 15 Pick., 310, 
316 ; 2 Phillips on Ins., 504; 2 Duer on Insurance, 68 ; 2 Green- 
leaf’s Ev., § 398. 

If, therefore, the fact is shown to exist and to be material to the 
risk, does the presumption arise that it has been concealed ? 

Bearing in mind that the contract of insurance is based on the 
most perfect openness and fairness of dealing, that abounding good 
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faith, wberrima fides, is essential to its existence, what is the pre- 
sumption of law in reference to other relationships where the same 
rules of conduct apply? 3 Greenleaf’s Ev., § 253 ; 1 Story’s Eq. Jur., 
§§ 311-314; Nesbitt vs. Lockman, 34 N. Y., 167, and cases cited ; 
Comstock vs. Comstock Exec., 57 Barb. 453. 

The ordinary presumptions are, that what it is against a party’s in- 
terest to do, that he will not do, and many legal rules are based upon 
it and the converse presumption, that what will benefit a party he is 
presumed to do. 1 Phillips’s Ev., Cowen and Hill’s Notes, Edwards’s 
4th Am. ed., p. 25; 1 Phillips, same ed., pp. 301-303 ; Spencer vs. 
Carr, 45 N. Y., 410. 

The necessary result of this reasoning is, that the plaintiff did not 
communicate to the defendant the two facts: 1. What voyage the 
vessel was on. 2. Who commanded her. It is admitted that the 
plaintiff did not mention the newspaper item. 

The effort is made to avoid the effect of this as a concealment, be- 
cause the insurance company had pasted in their “ Disaster Book,” 
the slip from the newspaper, marking over it the word “ Orlando,” on 
February 22, and had in their Lloyd’s Register, published in March, 
1868, under the name of the Schooner B. F. Folsom, the words: 
“J. Orlando, captain,” and the rule that what is already known need 
not be communicated, is invoked. 

The rule in question does not apply. 

The insurance was applied for on March Ist, eight days after the 
item was pasted in the book, and the extracting it in that way lends 
no greater force to it than did the mere taking the paper at the office 
of the company. 1 Arnould M. Ins., 534 (4 Eng. Ed.) ; Nicholson 
vs. Power, 20 L. T. N. S., 580; Dickenson vs. Com. Ins. Co., Anthon, 
N. P., 92; 2 Duer, 486. 

The rule adverted to is not that every particular thing which the 
underwriter has seen or known need not be communicated, but only 
that facts of general importance and interest which may affect all 
alike need not be told. Bates vs. Hewitt, 2 Q. B. R., 595. 

The plaintiff possessed the key by which to read this dispatch aright, 
and keep it to himself. He does not and cannot claim that it did not 
excite his fears for the safety of his ship, and yet he lies by and specu- 
lates on the chance of the insurer not having seen the notice—at that 
time he did not and could not know they had it in their disaster book 
—and two months after the vessel sailed, (she sailed January 6, 1869,) 
on a voyage of the average duration of 60 days, and within a week 
after seeing the notice, the plaintiff applies for and obtains an insur- 
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ance dating back to January 1. He knew that he possessed informa- 
tion which the company did not, and applying that information to the 
other facts, enabled him to form a just estimate of the risk he was of- 
fering, and deprived the company of estimating it on equal terms. 
Leigh vs. Adams, 25 L. T., N. S., Q. B., p. 569; Da Costa vs. Scan- 
daret, 2 P., Will., p. 70. 

Fifth. The court refused to make any special finding of facts, and 
defendant excepted. 

The act of Congress of March 3, 1863, (13 St. at L., § 500,) con- 
ferred its sanction on a practice which had long prevailed, and from 
the decisions it will be seen that whenever a jury was waived, the Su- 
preme Court would not review anything, unless the facts were in some 
form explicitly placed on the record. Guild vs. Frontin, 18 How., 
135 ; Prentise et al. vs. Zane’s Adm., 8 How., 470 ; Hyde & Gleises 
vs. Booraem Co., 16 Peters, 169, 176 ; Taylor et al. vs. Savage's Ex- 
ec., 2 How., 394 ; United States vs. King, 7 How., 833. 

It is apparent on the face of the act that Congress did not pass it to 
deprive the suitor of the right of review. The construction put on it 
by the court below leaves it to the discretion of the judge below 
whether the suitor shall be allowed the benefit, and this court the 
power of review. Clement vs. Phoenix Ins. Co., 7 Blatch. C. C., 53. 

This leads to the consideration of the question for whose benefit 
the act was passed, and whether it shall operate as a trap or be con- 
strued in aid of justice. 

The right of review in the appellate court of all decisions upon 
matters of law is given in the broadest terms by the original act, (act 
1789, § 21,) and the method of review prescribed by that act, as ex- 
pounded by the decisions, is by writ of error to remove the record 
into this court. But this writ brings nothing into the Supreme Court 
but the record, and the plaintiff in error can allege in this court, as 
ground for reversing the judgment, an error of law only, and only 
such questions of law as clearly appear by the record to have been 
raised in the court below, and decided against him. 

The act granting to the appellant the benefit of a review of the 
facts when a special finding is made, and empowering the cdurt to 
make it, conferred a new jurisdiction on this court, clearly for the be- 
nefit of the suitor, and by use of the word “ may,” left the suitor to 
elect whether he would avail himself of it or not. Generes vs. Camp- 
bell, 11 Wall., 193 ; Minor vs. Mechanics’ Bank, 1 Peters, 63 ; Su- 
pervisors vs. U. S., 4 Wall., 435. 

Siath. A nonsuit was asked for, and if the view heretofore urged 
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that the policy did not cover a prior total loss is correct, should have 
been granted ; and, inasmuch as the refusal to grant it if held error 
in this court will entitle the plaintiff in error to an absolute reversal 
of the judgment, the following views, though in opposition to the pre- 
vailing opinions in Elmore vs. Grymes, 1 Peters, 469 ; De Wolf vs. 
Rabaud, 1 Peters, 476, are presented. The dissenting opinion of Mr. 
Justice Johnson (p. 471) seems so clearly to accord with the statute 
that it is deemed proper to ask the consideration of the court to the 
following acts and decisions. Act of May 8, 1792, chap. 36, 2nd 
sess., 1 Stat. L., 275; Act of Sept. 29, 1789, 1 St. at L., 94; See Non- 
suit, Burrill’s Law Dict.; Clements vs. Benjamin, August, 1815, 12 
John., 299, nonsuit by a justice sustained ; Pratt vs. Hull, August, 
1816, 13 John., 334, nonsuit declared to be the duty of the court, 
against the refusal of plaintiff ; Foot vs. Sabin, May, 1821, 19 John., 
155, same point ; Stuart vs. Simpson, October, 1828, 1 Wend., 378, 
same point ; Healey vs. Utley, August, 1823, 1 Cowen, 245, S. P., see 
Counsel Arg. at p. 351 ; Foot vs. Sabin, 19 John., 158, Spencer, J. 
In Labar vs. Koplin, (4 N. Y., 547, April, 1851,) Mullet, J., says : 
“ According to the practice of the English courts, a plaintiff cannot 
be nonsuited on the trial against his assent, but may insist on the 
cause going to the jury and thus take his chance of a verdict. Gra- 
ham’s Pr., 2nd ed., 311. With us, however, a plaintiff may be com- 
pelled to be nonsuited on the trial when the evidence offered by him 
is clearly insufficient to support his action, there being then no ques- 
tion of fact to be decided by a jury. This power of the courts to 
nonsuit the plaintiff, results from their being the judges of the law in 
the case, when no facts are in dispute. Pratt vs. Hill, 13 John., 334. 


Cuarence A. Sewarp and Caartes M. Da Costa, for Defendant in 
£Error. 


The action was brought on a policy of marine insurance, issued by 
the plaintiff in error, for the sum of three thousand dollars, on the 
schooner “ B. F. Folsom.” Her value was agreed in the policy at 
thirty-five thousand dollars. The policy was dated and issued March 
1, 1869 ; was a time policy on the vessel, and by its terms was to 
commence on the 1st day of January, 1869, and to expire on the Ist 
day of January, 1870. The declaration is the usual one on a poli- 
cy of marine insurance, to which the plaintiff in error pleaded the 
general issue. 

The cause was tried in the court below without a jury, the jury 
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having been waived by a stipulation duly filed. The court made a 
general finding in favor of the defendant in error for the amount of 
the policy, with interest. 

At the trial the defendant in error, after introducing in evidence 
the policy of insurance, proved by Captain John Orlando, the mas- 
ter of the schooner “ B. F. Folsom,” her departure on her last voy- 
age from Boston, bound to Montevideo and Buenos Ayres, on Jan- 
uary 6, 1869 ; the incidents of her loss, and of his being picked up 
at sea ; and of his writing to the defendant in error by the first mail 
which left Bremerhaven, the port where he was taken to by the ves- 
sel which rescued him; and of his inability, by reason of his not havy- 
ing any funds or credit, to send a telegraphic dispatch from Bremer- 
haven announcing the loss of the schooner. The letter written by 
Captain Orlando, under date of Bremerhaven, February 20, 1869, 
addressed to the defendant in error’ at Philadelphia, was postmarked 
on the day of its date in Bremerhaven, and bore the New York post- 
mark of March 9, 1869. A second letter from Bremerhaven, from 
Captain Orlando to the defendant in error, was dated February 26, 
1869, addressed similarly to the first, bore the Bremerhaven post- 
mark of February 27, 1869, and the Philadelphia postmark of March 
14, 1869. The counsel of the plaintiff in error having admitted that 
on April 6, 1869, the proper preliminary proofs of loss and interest, 
required by the terms of the policy, had been served by the defendant 
in error, the latter rested his case. 

The counsel for plaintiff in error then asked the court to decide 
that the evidence adduced was not sufficient to entitle the defendant 
in error to a verdict. The court declined so to rule, and the counsel 
for plaintiff in error duly excepted; whereupon he offered in evidence 
the written application made prior to the issuing of the policy. Its 
reception was objected to on the ground that the application was 
merged in the policy, and because the plea was merely that of the 
general issue, and not that the policy was obtained by fraud or any 
misrepresentation. The court sustained the objection, ruling that at 
that time the said evidence was inadmissible. The counsel for plain- 
tiff in error then, either by admission or proof, established : 

That on February 22nd, 1869, there was published in the various 
newspapers in the city of New York, as well as in two newspapers in 
Philadelphia, the following telegraphic dispatch: “ Liverpool, Feb- 
ruary 21st.—The Orlando, from Baltimore for Buenos Ayres, has 
been lost at sea. Crew saved and landed at Bremerhaven.” 

That when the application for insurance was made, and the policy 
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issued, the defendant in error did not communicate to the company 
his knowledge of that dispatch. 

It was further admitted by the plaintiff in error that it took the 
newspapers containing such despatch at its office in the city of New 
York ; that it kept a disaster book, in which this very despatch was 
posted by a clerk whose duty it was to post in such book notices of 
all marine disasters, and over which despatch was written in large let- 
ters the word “Orlando.” The plaintiff in error also admitted that 
there was such a vessel as the “ Orlando ;” that the defendant in er- 
ror had known a vessel by such name about two years prior to the in- 
surance being effected on the “B. F. Folsom,” she being owned by 
his then partner, but that since the dissolution of the partnership, to 
wit, about three years prior to the bringing of this suit, he had not 
known of her whereabouts, or in what trade she was sailing. 

It appeared also that the confpany knew that the name of the 
master of the schooner “ B. F. Folsom” was “J. Orlando.” 

The counsel for the plaintiff in error then again offered in evidence 
the said application, but on objection of the counsel for the defendant 
in error, the court ruled it out, to which ruling the counsel for the 
plaintiff in error duly excepted. 

The plaintiff in error did not prove that at the time of the applica- 
tion for the insurance, or of the issuing of the policy, the defendant 
in error failed to communicate to it the fact that the “ B. F. Folsom ” 
was bound on a voyage from Boston to Montevideo and Buenos 
Ayres, or that the name of her master was John Orlando, or that 
either of such facts were, in its opinion as underwriters, material for 
it to know. 

The opinion of the court below in deciding the case, will be found 
reported in 8 Blatch., C. C. R., 170. 

The plaintiff in error then moved for a new trial, which motion was 
denied, and the opinion given on so deciding such motion will be 
found reported in 9 Blatch., C. C. R., 201. 

The plaintiff in error, having pleaded merely the general issue, re- 
quested, as above stated, the court to rule on numerous propositions, 
and which may be substantially stated as follows : 

First. That as the loss occurred before the issuing of the policy, 
and the words, “lost or not lost,” were not contained therein, the in- 
surance never took effect, and that therefore the defendant in error 
could not recover. 

Second. That at the time of the application for insurance, and the 
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issuing of the policy, the defendant in error ought to have communi- 
cated fo the plaintiff in error— 

The existence of the dispatch appearing in the newspapers. 

That he had seen it. 

The surmises or conjectures, if any, which he had with reference 
to the same. 

Third. That it was incumbent upon the defendant in error to prove 
affirmatively that at the time of application for insurance, and of the 
issuing of the policy, he had communicated to the plaintiff in er- 
ror the information that the “B. F. Folsom” had sailed on a voyage 
from Boston to Montevideo and Buenos Ayres, and that the name of 
her master was John Orlando. 

Fourth. That the master having failed to advise the defendant in 
error, by telegraph, of the loss of the schooner, the latter could not, 
therefore, under the circumstances, recover. 

The counsel for the defendant in error respectfully insist that each 
one of the foregoing propositions is untenable. 

I. The policy of insurance was a time policy, dated March Ist, 
1869, and by its terms was retroactive, i. e., it was to take effect from 
January 1, 1869 ; the language of the policy being, “ do make insur- 
ance and cause to be insured, at and from the Ist day of January, 
1869, at noon, until the first day of January, 1870, at noon.” 

The rule is well settled, both by elementary writers and the deci- 
sions of the courts, that the clause, “lost or not lost,” is not necessary 
in a policy in order to make it retroactive. It is sufficient if it ap- 
pear by the description of the risk and the subject of the contract 
that the policy is intended to cover previous losses. 1 Phillips on 
Ins., sec. 925 ; 2 Parsons on Mar. Ins., p. 44; 1 Arnould on Ins., 
p. 26; 3 Kent’s Com., p. 259, marginal; Hammond vs. Allen, (2 
Sumner, 387, 396, et seq. ) 

IL Was the defendant in error, under the circumstances of the 
case, bound to communicate to the underwriters, either : 

The despatch above alluded to, and that he had seen it ; or, 

His surmises or conjectures, if any he had, that the dispatch re- 
ferred to the schooner “ B. F. Folsom,” bound on a voyage from Bos- 
ton to Montevideo and Buenos Ayres, and not to the “ Orlando,” 
bound on a voyage from Baltimore to Buenos Ayres, to which it did 
refer. 

It appeared that all the newspapers containing the dispatch were 
taken at the company’s office in New York ; that it kept a “ Disaster 
Book,” in which such disasters were always pasted ; and such Disas- 
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ter Book,” when produced in court, showed that the dispatch in ques- 
tion was, on the very day of its publication in the newspapers, pasted 
by its clerk, whose duty it was to attend to such matters, in the Dis- 
aster Book, and the word “ Orlando” written in large letters over it. 
Knowledge of such dispatch was, therefore, proven to have been in 
the plaintiff in error. 

1. The assured is not required to communicate to the underwriters 
facts which the underwriters themselves know, are presumed to know, 
or ought to know. 1 Phillips on Ins., secs. 571, 604 : 2 Duer on Ins., 
553, 557 ; 1 Parsons on Mar. Ins., 476. 

2. Intelligence contained in newspapers, especially if such newspa- 
pers are proven to be taken at the place of business of the underwri- 
ter, need not be communicated to the underwriter by the applicant 
for insurance. 1 Phillips on Ins., sec. 604 ; 1 Parsons on Mar. Ins., 
478 ; 3 Kent’s Com., p. 357, 8th ed.; Greene vs. Merch. Ins. Co., 10 
Pick., 402. 

3. Again, the dispatch was of such a nature as not to require the 
defendant in error to communicate it to them. It neither gave the 
correct name of the vessel, her correct port of departure, or her cor- 
rect first port of destination. 

The rule is well settled that intelligence may be of so general and 
indifferent a nature, and its application to the subject so doubtful and 
remote, that the assured need not communicate it, though it may pos- 
sibly relate to the subject insured. 1 Phillips on Ins., sec. 610 ; Rug- 
gles vs. General Int. Ins. Co., 4 Mason, 74 ; Alsop vs. Com. Ins. Co., 
1 Sumner, 451 ; Greene vs. Merch. Ins. Co., 10 Pick., 402. 

That the defendant in error was not bound to communicate what- 
ever opinion, surmise or conjecture he may have had, is elementary 
law. 1 Phillips on Ins., sec. 574. 

III. The plaintiff in error also claims that the policy had been 
avoided by the concealment of material facts, viz., in that the defend- 
ant in error failed to communicate to it that the “B. F. Folsom” 
had left Boston ou a voyage to Montevideo and Buenos Ayres, and 
that the name of her master was J. Orlando, and that such facts, when 
coupled with the dispatch in question, were material ones which the 
defendant in error was bound to communicate to it. 

It is a sufficient answer thereto to say, that such a defense has not 
been pleaded ; that such a defense has not been proved, the plaintiff 
in error having in fact introduced no evidence whatever on the sub- 
ject. . 

The defense of concealment of a material fact was an affirmative 
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one, to be established by proof on the part of the plaintiff in error. 
The court cannot presume such a defense. It must be affirmatively 
proved by the plaintiff in error—they must establish by proof that 
the fact which it says was concealed from it was actually not commu- 
nicated to it ; that such fact was material to the risk. In the case 
at bar the plaintiff in error failed to introduce any evidence whatev- 
er on either of these required points. McLanahan vs. the Universal 
Insurance Co., 1 Peters, 170 ; Ruggles vs. the General Interest In- 
surance Co., 4 Mason, 74 ; Fiske vs. the New England Insurance Co., 
15 Pick., 310 ; Roscoe on Ev., 52; Elkin vs. Janson, 13 M. & W., 
655. 

IV. It is claimed by the plaintiffs in error that it was the duty of 
the captain to telegraph to the defendant in error the fact of the loss 
of the “ B. F. Folsom,” and by his not having done so, that the poli- 
icy was vitiated. 

The captain was not bound to use extraordinary means of com- 
munication. Greene vs. Merchants’ Ins. Co., 10 Pick, 407 ; Andrews 
vs. Marine Ins. Co., 9 John., 31. It appeared that he wrote by the 
first mail ; was penniless in a foreign country ; that a telegram had 
to be prepaid, and that, therefore, even if it were his duty, he had not 
the ability to telegraph. But even if under any and all circumstances 
it was the master’s duty to advise by telegraph of the loss, and he 
failed to do’so, either willfully or negligently, yet that circumstance 
alone will not defeat the right of recovery herein. Ruggles vs. Gen- 
eral Interest Ins. Co., 4 Mason, 74, affirmed on appeal, 12 Wheat., 
409. 

V. The requests to rule are, it is submitted, based exclusively on 
presumptions and inferences drawn from imagination, and unsupport- 
ed by any evidence. If presumptions are to be indulged in, the de- 
fendant in error may well cluim that as the plaintiffs in error have 
failed to offer any evidence of anything showing or tending to show 
a concealment of a material fact, (an affirmative defense to be by 
them proven) the strong presumption arises that, as matter of fact, 
no concealment of any material fact took place. The presumption is 
that the insurers questioned the party upon all subjects which they 
deemed material, and all which were in the contemplation of the par- 
ties at the time ; and beyond that, clearly a party is not bound to 
disclose. Rawle vs. American Mut. Life Ins. Co., 27 N. Y., 295, 297. 

VI. Asto the exception to the refusal of the court to receive in 
evidence the application for insurance, we say the ruling was correct, 
because the application was merged in the policy of insurance, being 
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alike in every respect. The defense was not that the policy had been 
obtained by fraud or misrepresentation in such application con- 
tained. See opinion of court, 9 Blatchf. C. C. R., 201-2. Also Van- 
dervoort vs. Columbian Ins. Co., 2 Caines’s Rep., 155, 160 ; Higgin- 
son vs. Dall, 13 Mass., 96, 99 ; Jennings vs. Chenango Co. Mut. Ins. 
Co.. 2 Denio, 75, 79; Flynn vs. Tobin, 1 Moody & Malkin, 367, (22 
Eng. Com. Law, p. 547 ;) Ins. Co. vs. Lyman, 15 Wallace, 664, 670.) 
It. was offered in evidence generally and not as a link in any avowed 
line of evidence. 

VII. The exception to the refusal of the court below to find spe- 
cial findings of fact, is untenable, for the reason that, by the act of 
Congress referred to, at the option of the court, the findings may be 
either general or special (sec. 4 of act of March 4, 1865, 13 Stat. at 
Large, pp. 500, 501. ) 

Judicial construction has been given to this section in Insurance 
Co. vs. Tweed, 7 Wallace, 44; Generes vs. Bonnemer, 7 ib., 564; 
Avendano vs. Gay, 8 ib., 376 ; Norris vs. Jackson, 9 ib., 125 ; Harden 
vs. Tweed, 9 ib., 425 ; Cunningham vs. Richardson, 10 ib., 516 ; Gen- 
eres vs. Campbell, 11 ib., 193 ; Kearney vs. Case, 12 ib., 276 ; Beth- 
el vs. Matthews, 13 ib., 1 ; Dirst vs. Morris, 14 ib., 484 ; City of Rich- 
mond vs. Smith, 15 ib., 429, 437, 438. 

VIII As it has been repeatedly decided that the courts of the 
United States have no power to order a peremptory nonsuit, against 
the will of the plaintiff, it is not necessary to examine the grounds of 
the motion. Doe vs. Grymes, 1 Peters, 469; De Wolf vs. Rabaud, 
1 Peters, 476 ; Crane vs. Morris, 6 Peters, 598 ; Silsby vs. Foote, 14 
Howard, 218, 222 ; Castle vs. Bullard, 23 Howard, 172, 183. 


Currrorp, J. 


Underwriters in a policy of marine insurance undertake, in consid- 
eration of a certain premium, to indemnify the party insured against 
loss arising from certain perils of the sea, or sea risks to which the 
ship, merchandise or freight of the insured may be exposed during a 
particular voyage or for a specified period of time. 

Long experience shows that such a system is essential to commerce, 
as it tends to promote the spirit of maritime adventure by diminish- 
ing the risk of ruinous loss to which those who engage in it would 
otherwise be exposed. 

Losses of the kind cannot be prevented by any degree of human 
forecast or skill, but the system of insurance, as practiced amang 
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merchants, enables those engaged in such pursuits to provide them- 
selves with indemnity against the consequences of such disasters. 

By such contracts, either associated capital becomes pledged for 
such indemnity, or the loss is so distributed among different under- 
writers that the ultimate sufferers are not in general seriously in- 
jured. 

Indemnity is the great object of the’ insured, but the underwriter 
pursues the business as a means of profit. 

On the first day of March, 1869, the defendants subscribed a time 
policy of insurance in the sum of three thousand dollars, for a pre- 
mium of twelve per cent. net, upon the schooner B. F. Folsom, her 
tackle, apparel, and other furniture, valued at thirty-five thousand 
dollars ; in which policy it is recited that the insurance is to the 
plaintiff on account of whom it may concern, and in case of loss, to 
be paid in funds current in the city of New York; and the policy 
contains the clause following, to wit: “insured at and from the first 
day of January, 1869, at noon, until the first day of January, 1870, at 
noon,” with liberty to the insured, if on a passage at the expiration 
of the term, to renew the policy for one, two or three months, at the 
same rate of premium, provided application be made to the company 
on or before ‘the expiration of the first term. Also, “ privileged to 
cancel the policy at the expiration of six months, pro rata premium 
to be returned for time not used, no loss being claimed.” 

Prior to the date of the policy, to wit, on the sixth of January, 
in the same year, the schooner set sail and departed from the port of 
Boston, bound on a voyage to the port of Montevideo, laden with an 
assorted cargo, and during the voyage she met with tempestuous 
weather, and on the thirtieth of the same month, by the force of the 
wind and waves was wrecked, foundered and sunk, and was wholly 
lost to the plaintiff. 

Seasonable notice of the loss was given to the defendants, and pay- 
ment being refused the plaintiff brought an action of assumpsit to re- 
cover the amount insured. Service having been made, the defend- 
ants appeared and pleaded the general issue, and the parties having 
in due form waived a trial by jury, went to trial before the court 
without a jury. Matters of fact were accordingly submitted to the 
court, and the court found that the defendants did undertake and 
promise the plaintiff in manner and form as he, the plaintiff, in his 
writ and declaration had alleged, and assessed damages for the plain- 
tiff in the sum of three thousand three hundred and forty-eight dol- 
lars and twenty cents, and the court rendered judgment for the plain- 
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tiff for tne amount so found.’ Exceptions were filed by the defend- 
ants, and they sued out a writ of error and removed the cause into 
this court. 

By the terms of the act of Congress permitting issues of fact in 
civil cases to be tried and determined by the court without the inter- 
vention of a jury, it is provided that the finding of the court upon the 
facts may be either general or special, and that the finding shall have 
the same effect as the verdict of a jury. 13 Stat. at Large, 501. 

Where a jury is waived, as therein provided, and the issues of fact 
are submitted to the court, the finding of the court may be either 
general or special, as in cases where an issue of fact is tried by a jury ; 
but where the finding is general the parties are concluded by the de- 
termination of the court, except in cases where exceptions are taken 
to the rulings of the court in the progress of the trial. Such rulings, 
if duly presented by a bill of exceptions, may be reviewed here, even 
though the finding is general, but the finding of the court, if general, 
cannot be reviewed in this court by bill of exceptions or in any other 
manner. Miller vs. Insurance Co., 12 Wall., 297. Norris vs. Jack- 
son, 9 Wall., 125. Coddington vs. Richardson, 10 Wall., 576. 

Facts found by a jury could only be re-examined under the rules 
of the common law, either by the granting of a new trial by the court 
where the issue was tried, or to which the record was returnable, or 
by the award of a venire facias de novo by an appellate court for some 
error of law which intervened in the proceedings. Parsons vs. Bed- 
ford, 2 Pet., 448. 2 Story on Const., sec. 1770. 

Nothing, therefore is open to re-examination in this case except 
the rulings of the court made in the progress of the trial as are duly 
presented by a bill of exceptions. Copeland vs. Ins. Co., 9 Wall. 
461 ; Bassett vs. U.S., 9 Wall, 40. 

All matters of fact, under such a submission, must be found by the 
Circuit Court and not by the Supreme Court, as the act of Congress 
provides that the issues of fact may be tried and determined by the 
Circuit Court where the suit is brought. Inferences of fact must also 
be drawn by the Circuit Court, as it is the Circuit Court and not the 
Supreme Court which, by the agreement of parties, is substituted for 
ajury. Tancred vs. Christy, 12 Mee. & Wels., 323. 

None of these rules are new, as they were established by numerous 
decisions of this court long before the act of Congress in question 
was enacted. Bond vs. Brown, 12 How., 254 ; Penhallow vs. Doane, 
3 Dall., 102 ; Wiscart vs. Dauchy, 3 Dall., 327 ; Jennings vs. Thomas, 
8 Dall., 336 ; Talbot vs. Seaman, 1 Cran., 38 ; Saulet vs. Shepherd, 4 
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Wall., 502; Faw vs. Roberdeau, 3 Cran., 177; Dunlop vs. Munroe, 
7 Cran., 270; U. S. vs. Casks of Wine, 1 Pet., 550 ; Hyde vs. Boream, 
16 Pet., 176; Archer vs. Morehouse, Hemp., 184; Parsons vs. Bed- 
ford, 3 Pet., 434 ; Craig vs. Missouri, 4 Pet., 427 ; U. S. vs. King et 
al., 7 How., 853. 

Propositions of fact found by the court, in a case where the trial by 
jury is waived, as provided in the act of Congress, are equivalent to a 
special verdict, and the Supreme Court will not examine the evidence 
on which the finding is founded, as the act of Congress contemplates 
that the finding shall be by the Circuit Court; nor is the Circuit 
Court required to make a special finding, as the act provides that the 
finding of the Circuit Court may be either general or special, and that 
it shall have the same effect as the verdict of a jury. Copeland vs. 
Ins. Co., 9 Wall., 461 ; Folsom vs. M. M. Ins. Co., 9 Blatch., 201. 

Where a case is tried by the court without a jury, the bill of ex- 
ceptions brings up nothing for revision except what it would have 
done had there keen a jury trial. Norris vs. Jackson, 9 Wall., 125 ; 
Coddington vs. Richardson, 10 Wall., 516; Miller vs. Ins. Co., 12 
Wail., 285. 

Tested by these considerations, it is clear that the exceptions of the 
defendants to the rulings of the court refusing to make any special 
finding, as requested by their counsel, may be overruled without any 
further remark. 

Exception is also taken by the defendants to the refusal of the 
court to decide that the evidence introduced by the plaintiff in the 
opening was not sufficient to entitle the plaintiff to a verdict. 

Having introduced the policy, the plaintiff proved by the master 
that the schooner on the sixth of January prior to the date of the 
policy, departed on her voyage, and that she was lost at the time and 
by the means before stated. In addition to the incidents of the loss, 
he also proved the circumstances under which the master and crew 
were saved from the wreck and carried to the port of Bremerhaven 
by the vessel which rescued them ; that the master wrote to the own- 
er by the first mail from that place after their arrival there, and that 
he was unable to use the telegraph, as he had no funds to prepay a 
telegram. 

Due notice of the loss and of the interest of the plaintiff having 
been admitted, the plaintiff rested, and the defendants moved the 
court to decide that the evidence was not sufficient to entitle the 
plaintiff to a verdict, which the court refused to do. 

Suppose the motion is regarded as a motion for a nonsuit, it was 
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clearly one which could not be granted, as it is well settled law that 
the Circuit Court does not possess the power to order a peremptory 
nonsuit against the will of the plaintiff. Elmore vs. Grymes, 1 Pet., 
460 ; Castle vs. Ballard, 23 How., 172. 

Power to grant a peremptory nonsuit is not vested in a Circuit 
Court, but the defendant may, if he sees fit, at the close of the plain- 
tiff’s case, move the court to instruct the jury that the evidence intro- 
duced by the plaintiff is not sufficient to warrant the jury in finding 
a verdict in his favor, and it is held that such a motion is not one ad- 
dressed to the discretion of the court, but that it presents a question 
of law, and that it is as much the subject of exceptions as any other 
ruling of the court in the course of the trial. Schuchardt vs. Al- 
lens, 1 Wall., 370; Parks vs. Ross, 11 How., 362; Blivens vs. N. E. 
Screw Co., 23 How., 433; Toomey vs. L. & B. Railway.Co., 3 C. B., 
N. S., 150; Ryder vs. Wombell, 4 Ex., 39 ; Giblin vs. McMullen, 
Law Rep., 2 Privy Council, app., 335. 

All things considered, the court is inclined, not without some hesi- 
tation, to regard the motion as one of the latter character, and in 
that view it presents the question whether, by the terms of the policy, 
the risk was within it, as the proofs show that the loss*occurred be- 
fore the policy was issued. 

Policies of insurance intended to have a retroactive effect, usually 
contain the words “ lost or not lost,” and the defendant contends that 
the policy in this case, inasmuch as it does not contain those words, 
does not cover the loss described in the declaration ; but it is well- 
settled law that other words may be employed in such a contract 
which will have the same operation and legal effect, and it appears 
that the policy in this case, by its express terms, was to commence on 
the first day of January, 1869, and to continue until the first day of 
January, 1870. Elementary writers and the decisions of the courts 
make it perfectly certain that the phrase “ lost or not lost,” is not ne- 
cessary to make a policy retroactive. It is sufficient if it appear by 
the description of the risk and the subject matter of the contract that 
the policy was intended to cover a previous loss. Contracts of the 
kind are as valid as those intended to cover a subsequent loss, if it 
appears that the insured as well as the underwriter was ignorant of 
the loss at the time the contract was made. Hammond vs. Allen, 2 
S. & M., 396; 1 Phil. Ins. sec. 925; 2 Pars. on M. Ins, p. 44; 1 
Arnould on Ins., p. 26; 3 Kent’s Com., (11th ed.,) 344; Hallock vs. 
Ins. Co., 2 Dutch., 268. 

Viewed in the light of these suggestions, it is quite clear that it 
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would have been error if the Circuit Court had decided as requested 
by the defendant, and that the decision made by the Circuit Court in 
denying the motion was correct. 

Attempt was also made at the trial to set up the defense that the 
plaintiff concealed material facts from the defendant at the time the 
policy was granted, but the Circuit Court found that the charge was 
not sustained by the evidence, which is all that need be said upon the 
subject, as it is quite clear that the finding of the Circuit Court, 
where the trial by jury is waived, as in this case, is not the proper 
subject of review in the Supreme Court, to which it may be added, 
that if the rule were otherwise, the court here would be compelled to 
come to the same conclusion as that reached by the Circuit Court. 

Issues of fact, however, under such a submission, are to be tried 
and determined by the Circuit Court, and it is equally clear that the 
findings of the Circuit Court, even when special, cannot be reviewed 
by the Supreme Court, except for the purpose of determining whether 
the facts found are sufficient to support the judgment, as the express 
provision is that the finding of the Circuit Court in such a case shall 
have the same effect as the verdict of a jury. Ins. Co. vs. Tweed, 7 
Wall., 51 ; Generes vs. Bonnemer, 7 Wall., 465 ; Norris vs. Jackson, 
9 Wall, 127; Flanders vs. Tweed, 9 Wall., 428; Dirst vs. Mor- 
ris, 14 Wall., 490 ; Richmond vs. Smith, 15 Wall., 437; Bethel vs. 
Matthews, 13 Wall. 2. 

Exception was also taken to the ruling of the court in refusing to 
admit as evidence the application for insurance when tendered by the 
defendant in support of the defense of conceulment. 

Apparently it was offered to show that it did not state where the 
vessel was at that time or from what port she had sailed or on what 
voyage she was bound, but the court was of the opinion, and ruled, 
that inasmuch as the instrument contained no statement in respect to 
any one of those matters, and that its terms were exactly the same as 
those of the policy, the contents were immaterial to the issue, as the 
contents could have no tendency to show that the plaintiff, when he 
made the application, did not communicate to the defendant all the 
material facts and circumstances within his knowledge, and answer 
truly all questions put to him in regard to those ‘several matters. 
Same case, 8 Blatch., 170 ; same case, 9 Blatch., 202. 

Evidently the burden of proof to establish such a defense is upon 
the party pleading it, and the court here is of the opinion that the 
ruling of the Circuit Court, as fully explained in the opinion given at 
the time, and in the opinion subsequently given denying the motion 
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for new trial, was correct. Vandervoort vs. Col. Ins. Co., 2 Caines’s 
R., 160 ; Ins. Co, vs. Lyman, 15 Wall., 670; Rawle vs. Am. M. Life 
Ins. Co., 27 N. Y., 297. 

Special findings of fact were requested by the defendant, and they 
excepted in numerous instances to the rulings of the court refusing 
to comply with such requests, all of which are overruled upon the 
ground that the finding of the Circuit Court upon the facts may be 
either general or special, as heretofore more fully explained. 13 
Stat. at Large, 501, Requests that the court would adopt certain 
conclusions of law were also presented by the defendant, in the nature 
of prayers for instruction, as in cases where the issues are tried by a 
jury, which were refused by the Circuit Court, and the defendant also 
excepted to such refusals. 

None of these exceptions have respect to the rulings of the court in 
admitting or rejecting evidence, nor to any other ruling of the Cir- 
cuit Court which can properly be denominated a ruling in the pro- 
gress of the trial, as every one of the refusals excepted to appertain 
to some request made to affect or control the final conclusion of the 
court as to the plaintiff's right to recover. Such requests or prayers 
for instruction, in the opinion of the court, are not the proper sub- 
jects of exception in cases where a jury is waived and the issues of 
fact are submitted to the determination of the court. Dirst vs. Mor- 
ris, 14 Wall., 490. 

Exceptions are allowed to the rulings of the court in the progress 
of the trial, and the provision is that the review, if the finding is spe- 
cial, may also extend to the determination of the sufficiency of the 
facts found to support the judgment. 

Where the finding is general, as in this case, nothing is open to re- 
view but the rulings of the court in the progress of the trial, and as 
none of the last named exceptions, which are the ones now under 
consideration, were of that class, they are all overruled. Dirst vs. 
Morris, 14 Wall., 490. 

Like a special verdict, a special finding furnishes the means of re- 
viewing such questions of law arising in the case as respect the suffi- 
ciency of the facts found to support the judgment, but where the find- 
ing is general the losing party cannot claim the right to review any 
questions of law arising in the case, except such as grow out of the 
rulings of the Circuit Court in the progress of the trial, which do 
not in any proper sense include the general finding of the Circuit 
Court nor the conclusions of the Circuit Court embodied in such ge- 
neral finding, as such findings are in the nature of a general verdict 
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and constitute the foundation of the judgment. No review of such a 
finding can be made here under a writ of error, unless it is accompa- 
nied by an authorized special statement of the facts, without imposing 
upon this court the duty of hearing the whole case, law and fact, as 
ou an appeal in a chancery or in an admiralty suit, which would op- 
erate as a repeal of the provisions in the act of Congress, that issues 
of fact in such cases may be tried and determined by the Circuit 
Court, and would also violate that clause of the twenty-second section 
of the judiciary act, which prohibits the court from reversing any case 
“for any error in fact.” 1 Stat. at Large, 85. 

Whether any ruling of the Circuit Court other than the rulings in 
admitting or rejecting evidence can properly be regarded “as rulings 
in the progress of the trial,” within the meaning of that phrase in the 
act of Congress, it is not necessary in this case to decide, as it is clear 
that neither the general finding of the Circuit Court nor the conclu- 
sions of the Circuit Court as embodied in the general finding, fall 
within that category. 

Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK COUNTY. 
In Equity. 


COMMONWEALTH 
vs. 
MECHANICS’ MUTUAL FIRE INS. CO.* 


Held, that the function of an auditor appointed by the court is like that of a mas- 
ter in chancery. 


Held, that an assessment to raise money to pay unearned premiums, based upon 
the statute liability of the members, is void. 


Held, that the statutes of Massachusetts provide that cancellation of the policy 


* Decision rendered June, 1873. 
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does not release the policy-holder from his liability as a member of the compa- 
ny to be assessed for losses which occurred while he was a member, if made 
within two years. The assessment must be made upon the members in pro- 
portion to their premiums and deposits, and not determined by the age of tha 


policy. 


The charter of the company was granted in 1836, for twenty-eight 
years, and was extended indefinitely in 1864. 


Avpiror’s Rerort.—All of the policies issued by the company were 
for seven years. The assured in policies upon buildings paid a cash 
deposit, in addition to the premium, and of the same amount as the 
premium, or gave a deposit note instead thereof, \at their option ; and 
in policies upon personal property, the deposits were always paid in 
cash. All the policies were in the same form except in respect to the 
recitals showing whether the deposit was paid in cash or by note, and 
the reference to the kind of property insured. 

The condition of the company, April 23rd, 1873, was as follows : 


Liabilities..... . - -$739, 675.00 
ec cree ccccsccces oeeereee deecees coos 413,925.38 


Deficiency oo 00 $325,749.62 
Unearned premiums and deposits due to un- 
expired terms of policies, February 10th, 
$488,551.55 
Overlay for expenses and failure to collect 
assessments, being 167,43, per cent. of 
amount to be assessed ....ccccceccees 156,739.66 


SS 


Whole amount to be assessed.......$971,040.83 
Whole amount of liability to assessment on 
policies outstanding, November 9th and 
10th, 1872 = $985,424.12 ; 50 per cent. 

GE TION B00 ss 60h sigs n ce wisrededins he tN REO, LLG 
Whole amount of liability to assessment on 
policies outstanding, February 10th, 
1873 == $956,657.54 ; 50 per cent. of 

WN Bivins 6 cnc rer secpgn eee wae 478,328.77 


Total liability to assessment $971,040.83 


On the same day, April 23rd, it was voted that an assessment of 
fifty per cent. of premium and deposit be laid on all policies out- 
standing on the 9th and 10th days of November, 1872. 
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Voted, that an assessment of fifty per cent. of premium and depo- 
. sit be laid on all policies outstanding and canceled by vote of the di- 
rectors, on the 10th day of February, 1873. 

The whole amount of debts (with slight exceptions) arose in con- 
sequence of the great fire of November 9th and 10th, 1872. The 
unpaid losses which existed before then amounted to only $87.92; and 
those which occurred afterward amounted to only $684.91. For the 
purposes of making the assessment, therefore, the directors treated 
the whole amount, styled by them as the “ absolute liabilities,” as a 
liability chargeable upon policies in force on the 10th of November, 
it being impracticable to make a separate assessment for each small 
item of loss occurring before and after that date, and the aggregate 
not being large enough to affect the amount materially. 

The amount of “ absolute liabilities ” was arrived at in this way : 


The total amount of losses proved and al- 
lowed by the receivers, and approved 
by the court, was $1,316,869.14 
A dividend of forty-five per cent. had been 
ordered and paid thereon, March 10, 
592,591.11 


Balance after payment of dividend . $724,278.03 
Losses claimed and unadjusted....... es» 10,050.00 
Dividends unpaid on expired policies .... 5,346.97 


Total absolute liabilities.......... $739,675.00 


The first item, $724,278.03, accordingly, has already been approved 
by the court ; and no question was raised as to its correctness before 
me. 

The second item, $10,050.00, though unadjusted, is admitted by 
the receivers to be due, except that in respect to $5,000 thereof, a 
law question arises, which will be determined hereafter. 

The third item was for dividends due and ascertained on policies 
which had expired by limitation of time on and prior to the 1st of 
November, 1872, and had not been renewed. It seems to me that 
this is a just claim. 

I therefore report that the amount of total absolute liabilities, as 
stated by the receivers, is just ; subject, however, to the deduction of 
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$5,000 on the second item, or such other sum as may appear hereaf 
ter as a proper deduction on that item. 

To the above sum so found, should be added the interest on debts 
proved, from the time when payable until paid, and a reasonable 
amount for the expenses of winding up the company. Omitting both 
of these items for the present, the funds on hand applicable to the 
payment of debts on the 1st of April were as follows : 


OM TARE ok csinck cenesicue’ pabda cael $194,448.80 
Total absolute liabilities ............... .. 739,675.00 


Balance (besides expenses and interest to be 
raised on deposit notes and assessments) $545,226.20 


To meet this balance, there were in the first place, the deposit 
notes and interest thereon, then amounting to $329, 214.87. These 
were denominated absolute funds of the company, and on the 18th 
of November, 1872, the directors passed a vote that the persons and 
parties liable be required to make immediate payment of the full 
amount thereof; and that they be notified thereof, and the treasurer 
be authorized and directed to proceed without delay and collect the 
money due thereon. These notes all bear interest until paid, and of 
course the amount of interest is constantly increasing on each unpaid 
note, and the total amount of interest which is due, varies from day 
to day. 


The whole amount of the principal of the 

deposit notes held by the company at 

the time of the great fire was $408,072.55 
There had been collected April 1st, of prin- 

cipal on these notes. 137,300.98 


Balance of principal, due April 1st..$270,771.57 
There had been collected, since April 1st, of 
the principal 46,507.15 


Balance of principal now due..... - $224,264.42 


It will be seen that a fraction less than forty-eight per cent. of the 
principal has already been collected. 

It was objected to me that no assessment should be laid until a fur- 
ther effort had been made to collect these notes. 
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It would of course be possible to make a closer estimate of the 
amount that can be collected upon the deposit notes, after waiting a 
further time for the results of the efforts to collect them ; but the 
probable effect of such delay would be to postpone the settlement 
of the affairs of the company, and diminish to some extent the 
percentage of assessments which could be collected, and thus to 
throw an increased burden upon such policy-holders as should fin- 
ally pay their assessments; so that, on the whole, I do not think such 
delay is expedient. I respectfully refer it, however, to the court to 
determine whether such delay should be granted. 

I am of the opinion, and accordingly so find and report, that the 
estimated amount of shrinkage on the deposit notes, 334 per cent., 
as given in the statement of the directors of the company, is not too 
large, and that it is not safe to rely on realizing over the amount stat- 
ed by them, namely, $219,476.58, from the collection of the deposit 
notes. 


Balance, (besides expenses and interest,) as 

heretofore shown, to be raised on depo- 

sit notes and assessments $545,226.20 
Probable amount to be realized on deposit 


219,476.58 


Balance to come from assessments for abso- 
lute liabilities (besides expenses and in- 
terest) $325,749.62 


To raise the money for these purposes, I am of opinion that the 
assessment of $492,712.06 is reasonable and proper in amount. This 
is fifty per cent. of the whole amount of liability to assessment on 
policies outstanding on the 10th of November, 1872. 

It was suggested to me, in the course of the hearing, that those who 
had been insured but a short time ought not to be assessed for as 
large a percentage as those who had been insured longer. This ques- 
tion I respectfully refer to the court. 

The second assessment is laid to raise money for the payment of 
the unearned premiums, amounting in all to $488,551.55. On the 8th 
of January, 1873, the directors passed a vote canceling all the poli- 
cies, such cancellation to take effect February 10, 1873 ; and this as- 
sessment is laid upon those policies which were in existence on said 
10th day of February. The total liability to assessment on that day 
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was $956,657.54; subject, however, to such assessment for prior debts 
as may be ratified by this court. All the policies which were out- 
standing on the 10th of February, were also in existence on tke pre- 
ceding 10th of November, and if the preceding assessment of fifty 
per cent. should be confirmed, a further assessment of fifty per cent. 
upon the policies outstanding on the 10th of February, would ex- 
haust the company’s power of assessment. 

The amount of unearned premiums was properly ascertained, and 
is correctly stated. I respectfully refer to the court the question whe- 
ther this amount constitutes a just claim against the company, for 
which money should be raised by an assessment. 

On the one hand, the policies of the company contain no provision 
stating in direct terms that such unearned premiums shall be paid, in 
case of the cancellation of the policies ; but that, in such case, “ the 
insured shall be entitled to receive the dividend due to this policy ;” 
and the various provisions in the policy as to the payment of this di- 
vidend apparently refer to a dividend of profits, and assume that the 
policy will have some value which can be ascertained from the ac- 
counts of the company. 

On the other hand, if the first assessment is sustained as laid, by 
which a uniform percentage is assessed upon all the policy-holders, 
without reference to the lengths of the unexpired terms of their pol- 
icies, it would, in my opinion, be just to allow a claim for return pre- 
mium be proved. The effect of this would be, that the larger por- 
tion of the money raised from this assessment would go to those pol- 
icy-holders whose policies, existing at the time of the cancellation, 
had then the longest terms to run ; and in this way the heaviest bur- 
den of the losses by fire would be thrown upon those members of the 
company whose policies, not yet expired by limitation, had been long- 
est in existence. I perceive no way of reaching this result, which, on 
the whole, seems open to so few objections, as to recognize the claim 
for unearned premiums as a “just claim,” within the meaning of the 
statute ; those only to participate in the benefit of it who pay their 
deposit notes and assessments. Toa considerable extent, the second 
assessment upon each policy-holder may be set-off against the claim 
of such policy-holder for his unearned premium. 

Questions were raised as to the liability to assessment in special 
cases upon the following facts : 

There was a difference of opinion among officers of the company, 
after the great fire, whether or not the company would be able to go 
on with its business. The secretary thought it would ; the president 
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thought otherwise. No policies were filled up or signed after the 
great fire; but in some instances policies ordered verbally, and filled 
up and signed before the fire, have been taken since the fire, in con- 
sequence of assurances by the secretary or clerks that the company 
would, in their opinion, be able to go on. In such cases, the written 
applications and deposit notes were signed at the time of taking the 
policies ; but the oral contract of insurance had been made, and the 
policies had been written and signed, before the fire. 

There was no fraud on the part of any of the officers of the 
company, and no attempt to mislead or deceive those who took the 
policies. The persons who took policies after the great fire, under 
these circumstances contended that they were not members of the 
company at the time the losses happened, and therefore were not lia- 
ble to assessment for those losses ; and this question I respectfully 
refer to the court. 

In one case (Mr. Owen Lappen’s) a policy-holder having sold the 
property insured, agreed with the purchaser to sell the policy also ; 
and they came to the office of the company on the 9th of November 
to have the value of the policy ascertained. The policy was to ex- 
pire on December Ist, 1872, and the secretary of the company ad- 
vised the purchaser not to have a formal transfer made ; and an or- 
der was made and signed, to pay to the purchaser the amount of div- 
idend that would become due on the expiration of the policy, for 
which the purchaser paid to Mr. Lappen the value of the policy, as 
ascertained. The company assented to this, and entered the order 
on their books. Mr. Lappen contended, on these facts, that he was 
not liable to assessment ; and I respectfully refer the question to the 
court. 

All of which is respectfully submitted. 

Cuartes ALLEN, Auditor. 


The third exception to the auditor’s report, as presented by the 
counsel for the policy-holders, is as follows : 

Before an assessment can be laid, the funds of the company must 
be exhausted, and the notes must be all collected, or at least the notes 
must be estimated as cash, and no allowance made for shrinkage. 

The members, if liable at all, are liable as partners, and the losses 
claimed and allowed are those of members of the partnership. The 
statute and the by-laws and agreements of these members provide for 
a cash premium and a cash deposit ; there is no authority in any plan 
given to the company to take a note, but a large portion of the mem- 
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bers have themselves given notes, and they have allowed others to do 
so, and have agreed to consider them as cash. A member of the 
firm cannot now claim that the individual liability trust be resorted 
to to make up the shrinkage on these notes. Having agreed to con- 
sider and rely upon these notes as cash, he cannot now claim an al- 
lowance for shrinkage, especially before it has been ascertained whe- 
ther they are good or not. Hence no allowance for shrinkage should 
be allowed on the notes. 


Joun E. Sanrorp, for defendant Company. 
L. M. Cup, for Policy-holders, 


Wetts, J. 


The statute of 1863, c. 249, s. 3, requires that an assessment, when 
brought before the court for examination, shall be referred to an 
auditor,” who shall “report upon the correctness of said assessment 
or call, and all matters connected therewith.” His report is appar- 
ently intended to furnish to the court the means and information by 
which to pass upon the questions submitted for determination. Al- 
though called an “ auditor,” his report is not merely prima facie evi- 
dence, as in ordinary cases at law, but rather like that of a master in 
chancery. 

All parties had full opportunity to be heard before the auditor. 
No proper evidence bearing upon the question before him was re- 
jected ; and the report shows that there was careful investigation of 
whatever was then deemed by the parties interested to be material. 
The margin allowed for expenses and failures to collect is large ; but 
there was evidence to justify it, and we cannot say that the auditor, 
who had better opportunity to judge than we can have, is in error. 

The statute liability of the members, as corporators, cannot be 
availed of to raise money to repay unearned premiums. An assess- 
ment for that purpose is void. The reasons for this conclusion have 
recently been given in the cases of the Massachusetts Mutual Fire 
Ins. Co. and the Union Mutual Fire Ins. Co., (3 Ins. Law Journal, 
24,) and it is unnecessary to repeat or add to them. The contract 
set forth in the policy is substantially the same as in the cases there 
under consideration. It provides for cancellation, and defines the 
rights of members thereupon in terms which exclude any such claim. 

Cancellation. of the policy does not release the policy-holder from 
his liability as a member of the company to be assessed for losses 
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which occurred while he was a member, if made within two years. 
Gen. Stats., c. 58, s. 54. 

The assessment is required to be made “ in proportion to their pre- 
mium and deposit,” and therefore cannot be graduated by the age of 
the policy. 

The result is that the third exception to the auditor’s report must 
be sustained, and the others overruled ; the first assessment ratified 
and established, the second assessment, being wholly to repay un- 
earned premiums annulled. 

Decree accordingly. 


COMMISSION OF APPEALS OF NEW YORK. 


SEPTEMBER TERM, 1873. 


SARAH A. HAND, Respondent, 
vs. 
WILLIAMSBURGH CITY FIRE INS. CO., Appellant.* / 


Plaintiff was insured in her own name against loss by fire, loss, if any, payable 
to C. She held the legal title to the premises, but subsequent to the fire and 
revious to the commencement of the suit, C. had transferred all his interest 
in the policy to the plaintiff. At the time of the fire C. was lessee of the pre- 
mises. He had negotiated with the plaintiff and defendant for the policy as 
indemnity to cover loss of rent, and repairs. Due notice of loss was given by 
the plaintiff to the defendant. 


Held, that,C. being a lessee merely, and having assigned all his interest to the 
plaintiff, the latter was so far entitled to recover. 

Held, that the plaintiff at the time of the fire was the party insured, and would 
have had an insurable interest to the amount of the damage incurred, had it 
not been provided that the loss should be payable to C. ‘The subsequent; trans- 
fer of the claim to the plaintiff gave her the entire right to it. 


The policy contained the words, ‘other insurance permitted without notice till 
required,” and also the average clause. At the time the insurance was effected 
the premises were insured in the Westchester Insurance Company, on a policy 
containing the average clause, but as no notice of other insurance was given to 
the other company, the previous policy was admitted by plaintiff to be void, 
and no measures were taken to collect it. 


* Decision rendered January Term, 1874. 
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Held, that the plaintiff was under no obligation to give notice to the other compa- 
ny of subsequent insurance when there was no agreement to that effect. Her 
transactions with each company were distinct and independent, and that the 
only effect of the average clause was to determine the liability as declared in 
the several policies. 


Held, that the plaintiff was not bound to initiate a suit against the Westchester 
Insurance Co. to test the validity of its policy, which contained the proviso that 
failure to give notice of other insurance rendered said policy ‘‘ wholly void.” 

Held, that under these circumstances there was no other insurance. 


This is an appeal by the defendant from a judgment of the Supreme 
Court in the First Judicial Department, affirming a judgment enter- 
ed in favor of the plaintiff on the verdict of a jury. 

The action was for the recovery of the amount of loss by fire of 
premises owned by the plaintiff and insured by the defendant. 

The questions presented for review on the appeal sufficiently ap- 
pear in the opinion of the chief commissioner. 


Livinaston K. Mutxer, for Appellant, 
Anprew Boarpman, for Respondent. 


Lorr, Com. 


The first question presented by the appeal in this case is whether 
the plaintiff was entitled under the terms of the policy, considered in 
connection with the facts hereinafter referred to, to recover the 
amount of loss and damage by fire to the building covered thereby, 
assuming it to have been in force at the time the fire occurred. It 
bears date on the 30th day of March, 1861, and in express terms in- 
sures the plaintiff by name against such loss and damage to the 
amount of three thousand dollars ; but declares that the loss, if any, 
shall be payable to R. E. Curtis. The fact of damage done to the 
building by fire on the 6th of April, 1861, and that the amount or ex- 
tent thereof was twenty-one hundred dollars, was admitted. It was 
proven that the plaintiff held the legal title to the premises described 
in the policy, under and by virtue of a deed to her, dated June 11, 
1849, and also that the said R. E. Curtis had subsequently to the 
fire and previous to’ the commencement of this action transferred to 
the plaintiff all his right, title and interest in and to the policy, and 
to any avails or receipts which might be derived therefrom, and all 
sums of money due and to grow due thereon. 

Evidence of the due and timely service by the plaintiff of the pre- 
liminary proof of loss on the defendant was also given. These facts 
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clearly entitled her to a recovery unless the matters to which I shall 
now refer deprived her of that right. 

It appears that the plaintiff in 1860 leased the property to Curtis 
for the term of five years from the first day of April, 1861, giving him 
the privilege of purchasing it for $20,000. The plaintiff vacated it in 
the latter part of March, 1861, and Curtis took possession thereof on 
or about the first day of April thereafter. He paid seven hundred 
dollars for six months’ rent. Proof was given tending to show that 
Curtis intended to make improvements on the property, and being 
desirous to have insurance thereon to indemnify him for the amount 
of the rent and for the expenditures he might incur in making such 
improvements, he entered into a negotiation with the plaintiff, and 
also with the defendant, which resulted in the issuing oi the policy in 
question, with the assent of all the parties, for the benefit of the plain- 
tiff and Curtis—he to be entitled to an indemnity in case of loss, for 
the rent .and money expended by him in such improvements. It does 
not appear that any notice of loss by Curtis, or on his behalf, was 
ever given to the defendant, or that he paid out or incurred any ex- 
pense for or toward the improvement of the building. 

I see no ground or reason for holding that the plaintiff was in con- 
sequence of the facts and circumstances above stated debarred from 
the right to recover to the full extent of the damage done to or sus- 
tained by the building described in the policy. She was the owner 
thereof, and although Curtis had the privilege of purchasing it, that 
right had never been exercised. He was therefore lessee only, and 
assuming that he as such was entitled to be reimbursed for all loss 
sustained by him, and that he under the clause declaring that the loss 
should be payable to him, might have demanded and enforced the 
collection thereof, it is unnecessary to consider the effect of that pro- 
vision as against the plaintiff—it being shown that all claims he had, 
and all money due or to become due to him had been assigned to the 
plaintiff, and that she alone was thereby entitled to recover whatever 
was payable by the defendant. 

The plaintiff by the terms of the policy was the party insured ; she 
had clearly an insurable interest, both at the time of the insurance 
and at the time of the fire, to the full extent of the damage to the 
building insured. She, under and by virtue of the contract of insur- 
ance, would have had the legal right to indemnity for all the loss she 
sustained by reason of the fire at the time it occurred, had it not been 
provided and declared that the amount thereof should be payable to 
Curtis. His transfer placed her in the same situation that she would 
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have occupied if such provision and declaration had not been in- 
serted. 

The next question arises on the following facts: The policy con- 
tains this provision, viz.: “ Other insurance permitted without notice 
until required.” It also provided further as follows: “That if any 
other insurance has been or shall hereafter be made upon the said 
property, not consented to by this company in writing hereon, or if 
the said property shall be sold or conveyed, or if this property shall 
be assigned without the consent of the company obtained in writing 
hereon, or if the assured shall make any attempt to defraud the com- 
pany, then and in every such case this policy shall be null and void. 
In case of loss the insured shall not recover on this policy any great- 
er portion of the loss or damage sustained to the subject insured, 
than the amount hereby insured shall bear to the whole amount in- 
sured on the same property.” 

There was, at the time the insurance in question was effected, 
other insurance on the said building and other buildings, under a 
policy issued to the plaintiff, and in her name, by the Westchester 
County Mutual Insurance Company, on the 26th day of March, 1860, 
to the amount of forty-five hundred dollars, in which it was declared 
that the loss, if any, was “ payable to Julia Kellogg.” This policy by 
its terms provided among other things as follows, viz.: “That all 
other insurance against loss by fire, if effected or to be effected, on 
the premises hereby insured, shall be notified to the secretary of the 
company, and the assent of the company written on the policy, or in 
default thereof this policy shall thenceforth be wholly void, and if 
such assent shall be refused, the deposit note and ratable proportion 
of cash on hand shall be returned, subject to a deduction of one per 
cent. on the deposit note ; and in case of any other insurance against 
fire upon the premises hereby insured, the insured shall not be enti- 
tled under this policy to any greater portion of such loss or damage 
than the amount hereby insured shall bear to the whole amount in- 
sured on the same property.” 

The fact of this insurance having been effected and in full force 
was communicated to and known by the defendant at the time its 
policy was issued. No notice was given by or on behalf of the plain- 
tiff to the Westchester County Insurance Company, or its secretary, 
of the policy of insurance issued by the defendant, or of the insurance 
effected by her thereby, and she in the notice or proof of her loss, 
given and delivered to the defendant, stated that the insurance under 
the policy of that company before the time of the fire, became and 
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was void. It does not appear that any proof of loss was ever served 
on that company by or on behalf of the plaintiff, although notice 
of the damage was two days thereafter given to it in writing ; but it 
is shown that its president informed the plaintiff’s attorney shortly 
afterward that it refused to pay anything on account of the loss, on 
the ground that it had not received any notice of the insurance by 
the defendant, and that it claimed the benefit of the premium on its 
policy as to other insurance without notice above set forth. No 
suit has been commenced, and no other action or measures have been 
taken for the collection of the loss, or any part thereof, from that 
company. 

It is claimed on behalf of the defendant that the above facts pre- 
clude the plaintiff from a recovery at all, or in any event of more than 
the amount insured by it bears to the whole amount insured by both 
companies. 

This claim is based on the ground that the plaintiff could not, by 
her omission to give the Westchester company the notice required by 
its policy of the additional insurance, increase the amount which, in 
case of its continuance, would have been payable by the defendant. 
This appears plausible, but the answer to it is that there was no ex- 
press agreement with the defendant that the insurance in force in 
that company should be continued, and I am not aware nor informed 
of any principle on which such a contract should be implied. The 
plaintiff’s dealing and her transaction with each company were dis- 
tinct and independent of the other, and it was competent for her at 
any time to cancel either policy without the assent of the other, and 
neither policy requires a notice of the termination or discontinuance 
of the insurance that had been effected under the other. 

The effect of the provisien, while in force, was to prescribe and de- 
termine the extent of the liability assumed and to be borne under 
such circumstances, but no other consequence resulted from that pro- 
vision in the several policies in relation to the matter than was de- 
clared therein. 

It is also insisted that the plaintiff was bound to take legal mea- 
sures to enforce a claim for a portion of the loss sustained by her 
against the Westchester company, and that its exemption from liabil- 
ity can only be determined by a judgment of a court establishing 
such exemption. Ido not concur in this view of the plaintiff’s du- 
ties or right. The policy of the Westchester County company de- 
clares in express terms that a default by the assured in notifying its 
secretary of other insurance effected or to be effected on premises in- 
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sured thereby, and in having the assent of the company thereon, shall 
render the policy “wholly void”—not merely voidable at the elec- 
tion on the discovery of the fact, otherwise than by such notice. It 
would be a useless, and likely be an expensive proceeding for a 
party to commence a suit on a policy that had become wholly void by 
his own act. 

If the defendant was satisfied when this suit was commenced that 
' the policy of the Westchester company was still in force, I am at pre- 
sent not aware of any rule that would have prevented it from com- - 
mencing a suit or taking measures itself to seek contribution, and im- 
pleading all the parties for the determination of the question. There 
would have been as much probability of a successful result to such a 
litigation as in an action which the defendant claims should have 
heen presented by the plaintiff against that company. It was, howev- 
er, competent to raise the questiou as to its liability so far as it affect- 
ed the extent of recovery on this action, as between the parties there- 
to, and it was properly, in our opinion, held by the court at circuit 
and at general term, that there was no other insurance on the prop- 
erty than that effected by the defendant, and that it was liable for 
the full amount of loss established by the plaintiff. 

The exception taken during the progress of the trial to the admis- 
sibility of evidence, and other questions of a minor character present- 
ed by the counsel of the appellant in his points, have been considered, 
and without referring to them with particularity, I deem it sufficient 
to say that none of them call for or justify a reversal of the judgment 
appealed from. It must therefore be affirmed, with costs. 

All concur. 





CASES DECIDED IN THE LOWER COURTS. 


PAYMENT OF PREMIUM—COMMENCEMENT OF RISK. 


Superior Court of Stanley County, North Carolina. 


GREEN A. WHITLEY, apmoustrator or Mattaew Hoan, 
vs. 
PIEDMONT AND ARLINGTON LIFE INSURANCE COMPANY.* 


The application for a policy was made when the applicant was in good health, and 
the policy was duly issued by the company and sent to the agent. The appli- 
cant was subsequently taken with a violent illness, and two days before he 
died, the premium was sent to the agent and received by him about two weeks 
after the death of the applicant. The agent, being ignorant of the facts, coun- 
tersigned the policy thirty-five days after his death, and sent it by mail. 


Heid, that according to the policy all risk of the company commenced on the day 
the first premium was paid, whether the policy was delivered or not. 


Held, that the premium must be paid in the lifetime of the insured, to be binding 
on the company. 


Held, that the payment of the premium to the express agent was a valid payment 
on that day, provided it was an honest, bona fide payment, such as was contem- 
plated between the parties. 


Held, that if the 7 was seriously ill at the time the premium money was 
forwarded, and knowledge of the fact was withheld from the company, the 
payment was not a valid one, nor in accordance with the contract. 


This was an action brought upon a ‘‘life insurance policy,” and 
tried before Judge Buxroy, at Stanley Superior Court, at Spring 
Term, 1874. 

The application was made by Matthew Hohn, a resident of Stanley 
County, North Carolina, on 31st March, 1872. At that date the evi- 
dence showed that he was a remarkably robust and healthy young 
man. The application was approved, and a notice to that effect dated 
12th April, 1872, at Ruffin, North Carolina, was mailed to the appli- 
cant by D. W. Courts, agent of the company, and was received by 
Hohn on 20th April, 1872. The notice directed him to send to that 


* Argued March 27th, 1874. 
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place the premium money, $39.84, by check, express, or post-office 
money order, or registered letter, and informed him that upon doing 
so, the policy would be forwarded immediately. On the 5th of May, 
Hohn became ill, and his family physician, Dr. Farr, was called in ; 
his condition grew worse until April 10th, when Dr. Henderson, a 
very eminent practitioner, was called “in consultation ” over the case. 
This was on Friday, on which day the case was alarming. Dr. Farr, 
knowing of the application for insurance, informed the family, in- 
cluding the plaintiff, who was a brother-in-law of Hohn, that if the 
premium money was not forwarded, the insurance would be lost. On 
Saturday the money was dispatched to the nearest “ express office,” 
at Concord, N. C., eighteen miles distant, by the mother of Hohn, 
and was expressed to Mr. Courts, at Raleigh, N.C. A letter accom- 
panied the package, purporting to be written by Hohn, and to have 
been signed by him, but really written by Whitley, asking that the 
policy might be forwarded immediately. Mrs. Hohn testified that her 
son some weeks before had directed her, in case he got no better, to 
forward the premium money for him. On Monday, 13th May, Mat- 
thew Hohn died. On 3rd of June, Mr. Courts, happening to be in 
Raleigh, received the package from the express office containing mo- 
ney and letter. In ignorance of the illness and death of Hohn, he on 
that day addressed a letter to Hohn, acknowledging the receipt of the 
premium money, and promising to have the policy forwarded by his 
son, W. J. Courts, also an agent of the company. The policy had 
been filled up and dated 8th April, 1872, at the ‘‘ home office,” in the 
city of Richmond, and forwarded to Mr. Courts at Ruffin, his place 
of residence, to be delivered upon payment of premium. Upon re- 
ceipt of his father’s order to that effect, he countersigned the policy 
on the 17th June, and mailed it.to address of Matthew Hohn, from 
Ruffin. The premium was forwarded “to home office.” Upon the 
foregoing state of facts the insurance company refused to pay the in- 
surance money, $2,000, and the administrator of Hohn brought suit. 
The insurance company in their answer offer to return the premium, 
and deny any liability upon the policy. 


S. J. Pemperton and Ws. H. Bamey, for Plaintiff. 
W. J. Montaomery, for Defendant. 


Buxton, J., ruled : 
That pursuant to. notice indorsed on the policy all risk of the compa- 
ny commenced at the time of the actual payment of the first premium, 
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whether the policy was delivered at that time or afterward. That to 
make the policy binding upon the company, payment of the first pre- 
mium must have been made in the lifetime of the person therein as- 
sured ; this was in accordance with a stipulation contained in the ap- 
plication, which was part of the contract between the parties. That, 
inasmuch as Mr. Courts, the insurance agent, had not called on the 
assured with the authenticated receipt used by the company, that the 
insured had the right to send the premium by express ; this was a 
privilege contained in the application. That the payment of the first 
premium to the express agent at Concord on 11th May, 1872, inas- 
much as if reached the agent, Mr. Courts, and through him reached 
the insurance company, and was by them recognized and accepted as 
such, was a valid payment on that day, provided it was an honest, 
bona fide payment, such as was contemplated between the parties. 

The following issue in writing was submitted to the jury as decisive 
of the case : 

“Was the premium paid in the lifetime of the assured, according 
to the contract between him and the insurance company ?” 

In response to this issue, his honor gave the following special in- 
structions to the jury : 

If Matthew Hohn was dangerously ill at the time the premium mo- 
ney was forwarded, and knowledge of the fact was withheld from the 
company, or its agent, and the money was received in ignorance of 
this fact, then the payment was not a valid payment, and so was not 
in accordance with the contract. 

The jury found the issue in favor of defendant, by responding in 
the negative, upon which finding the court gave judgment against the 
plaintiff for the costs. From which judgment the plaintiff appealed 
to the Supreme Court. 





REASONABLE NOTICE. 


Supreme Court of Pa.—Error to Common Pleas of Schuylkill County. 


EDWARDS 
vs. 


THE LYCOMING COUNTY MUTUAL FIRE INSURANCE COMPANY.* 


Notice not given till 18 days after loss held not reasonable. Trask vs. Insurance 
Co., 5 Casey, 198, followed and criticised. 


Per Curiam. 


This case is ruled by Trask vs. Insurance Company, 5 Casey, 198. 
That case was much stronger in its circumstances in favor of the as- 
sured than this. It might have been well said there that the parties 
to the policy treated the notice as in time ; but eleven days there be- 
ing held to be too long, and the circumstances not to excuse the de- 
lay, we cannot, without disregarding the wholesome maxim, sfare de- 
cisis, say that eighteen days in this case are a reasonable time within 
the provision of the policy, that, on a loss happening, the insured 
shall forthwith give notice thereof to the secretary. Hagen, the local 
agent, had no authority to receive the notice, and was not bound to 
communicate it to the company. He was not even requested by the 
attorney, who informed him, to give the notice. This rule of the com- 
pany should receive a reasonable interpretation to mean as requiring 
due diligence under all the circumstances ; that there should be no 
laches or unreasonable delay, and in this respect Trask vs. Insurance 
Company seems to have been somewhat harsh. This case, however, 
has not the same extenuating circumstances, and we must abide by 
the ruling in that case 

Judgment affirmed. 


A. W. Scuarcr, for Plaintiff. 
J. A. Haven and H. W. Cummine, for Defendant. 


* From the Legal Intelligencer, (Phila., Pa.) Decision rendered March 9th, 1874. 
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LIABILITY OF A RAILROAD COMPANY FOR NEGLIGENCE. 


The case of the Home Fire Insurance Company of New York vs. 
the Pennsylvania Railroad Company, recently on trial before Judge 
Ineranam, in the Superior Court in New York, contains several points 
of interest to the public. 

The company insured a barn and contents on the line of defend- 
ant’s road, and on a windy day in October, 1867, four trains of the 
defendant passed within fifty feet of the barn. Within a few minutes 
of the time a fire broke out in some straw in the barnyard, which 
communicated with and destroyed the barn and its contents. The 
plaintiff had insured the same property, and paid the loss to the 
owner of the barn, and sued the railroad company for its negligence. 

The defendants claimed, first, that they did not set fire to the barn ; 
that their engines were of the most approved pattern ; and second, 
that if they did cause the fire, it was because the straw and other dry 
inflammable stuff was scattered negligently around the barn, and this 
should defeat any recovery on the ground of contributing negligence 
on the part of the owner of the barn ; and finally, that no suit could 
be brought in the name of the insurance company for a part of the 
loss, but that the action must be in the name of the owner of the 
barn, for his entire loss. 

The jury rendered a verdict for plaintiff for the full amount 
claimed, viz., $2,300. 





Report of Decisions. 


ENGLISH CASES. 


AVERAGE CLAUSE.—DAYS OF GRACE.—OTHER 
INSURANCE. 


Demurrer to Pleas 


CONNELL anv oTHERS 
vs. 


THE SCOTTISH COMMERCIAL INSURANCE COMPANY.* 


Policy contained the clause that in case of other insurance ‘‘the company will 
only be liable to the payment of a ratable proportion of any loss or damage 
which may be sustained.” An insurance had been effected in another com- 
pany by which it was printed, ‘‘ that from the date of these presents and until 
the 28th of February, 1871, inclusively, and no longer, the stock and funds of 
the said company should be subject and liable to pay to the plaintiffs all such 
their damage and loss which they should suffer from fire,” and the further in- 
dorsed clause allowing the policy to be continued upon the annual payment 
of the premium ‘within fifteen days after the day limited upon forfeiture of 
the benefit thereof.” 


Held, that the privilege indorsed on the policy making the company liable fifteen 
days thereafter was inconsistent with the terms, ‘‘and no longer,” in the body 
of the policy. r 


Barry, J. 


This was an action on a policy of insurance against fire upon goods 
in a building. The period of the risk was twelve months from the 17th 
August, 1872, and the policy was subject to a condition that “in the 
event of insurances with other companies being in force at the time of 
any loss or damage by fire happening to the property insured by this 
policy, then this company will only be liable to the payment of a rat- 
able proportion of any loss or damage which may be sustained.” The 
question is, whether an insurance with another company was in force 
at the time of the fire. It appears that a policy had been effected by 
the plaintiffs with the Derwent and Tamar Insurance Company, 1870, 
by which it was provided “that from date of these presents and until 


* From the Melbourne (Australia) Argus, Dec. 24th, 1873. 
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the 28th day of February, 1871, inclusively, and no longer, the stock 
and funds of the said company should be subject and liable to pay to 
the plaintiffs all such their damage and loss which they should suffer 
by fire.” 

Although this policy contained negative words that it should exist 
“no longer” than the 28th February, 1871, one of the conditions or 
proposals indorsed on it, and to which it was made subject, contem- 
plated its continuance beyond that period, for the fourth article of 
these proposals was as follows: “On bespeaking policies all persons 
shall pay the premium to the next half-yearly day, and from thence 
for one year more at least, or shall make a deposit for the same, and 
shall, so long as the managers agree to accept the same, make all 
future payments annually at the said office within fifteen days after 
the day limited by their respective policies, upon forfeiture of the 
benefit thereof.” It is on a consideration of the effect of this latter 
policy and condition, and the acts of the parties in connection with 
them, that we have to determine whether the insurance effected by 
such policy was in force at the time of the fire. As already noticed, 
the policy was to continue until the 28th February, 1871, “and no 
longer.” The premiums for a second and third year were duly paid, 
so that an insuaance was again effected or renewed till the 28th Feb- 
ruary, 1873, “and no longer.” The terms of the policy by which the 
duration of the risk is thus expressly restricted, are inconsistent with 
the language of the indorsed -article, which assumes the possibility 
not only of “future payments” of premium, but also that there is a 
“day limited,” “within fifteen days after” which the “future pay- 
ments ” are to be made “ upon forfeiture of the benefit ” of the policy. 

It is contended that the expression “ upon forfeiture of the benefit” 
of the policy implies the continuance of the risk during fifteen days 
after the 28th February, 1873, notwithstanding that the policy states 
that it shall last “no longer” than that day. The question which we 
have to determine can be solved only by ascertaining what is the con- 
tract. The policy is headed, “Insured from the 28th February, 1870, 
to 28th February, 1871,” and in the body of the contract it is express- 
ly declared that it is to last “no longer.” What is there in the con- 
dition or proposal which says that it shall last longer? Reliance was 
placed upon Salvin vs. James, 6 East., 571. The condition of the 
policy in that case was the same as in the previous case of Tarleton 
vs. Staniforth, 5 T. R., 695, and it varies from the Derwent and 
Tamar proposal, now under consideration, by the addition of the 
words, not found here, viz., that “no insurance is to take place till 
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the premium is actually paid by the insured.” On the argument it 
was attempted to distinguish this case from Tarleton vs. Staniforth, 
not only on the ground of the addition of those negative words, but 
also on the ground that the condition applied only to annual pay- 
ments, while the policy itself was a half-yearly one. Lord Kenyon 
appears not to recognize the latter distinction, for he says, “ the plain- 
tiffs were right in contending that policies for half a year referred to 
and adopted the printed proposals,” and he apparently agrees with 
an admission of the plaintiffs counsel, “that the insurance when 
made did not extend to half a year and fifteen days,” and adds his 
own opinion that “that completely puts an end to the whole case.” 
He also refers to the condition that the premium must be paid “a; 
long as the managers agree to accept the same” within fifteen days 
after the day limited, and that “no insurance is to take place until 
the premium be actually paid ;” and he adds, “ then in express terms 
no policy is to have existence until the premium be paid by one party 
and accepted by the other.” In that case the policy on its face was 
not only for six months, but for such further period of six months as 
should be paid for. In the Derwent and Tamar policy it is not so ; 
but as we have seen, it is for one year, and “no longer.” How then, 
in defiance of what Lord Kenyon calls these “express terms,” can it 
be said that the indemnity shall last “longer?” An answer to this 
question was endeavored to be extracted from the judgment of Lord 
Ellenborough in Salvin vs. James. In that case (in consequence of 
the decision in Tarleton vs. Staniforth) the company had issued an 
advertisement which was taken to be one of the printed proposals, 
and by which it was stated that persons insured in this office “ are 
and always have been considered by the managers as insured for fif- 
teen days beyond the time of the expiration of their policies.” Those 
words expressly continued the insurance during the days of grace ; 
they amount to a contract, and the only question was whether they 
did so unconditionally or subject to the other conditions. ‘“ The pol- 
icy,” says Lord Ellenborough, “ refers to the printed proposals, and 
the advertisement must either have the effect of annulling the third 
article or of varying it, if they cannot wholly stand together, of 
which there can be no doubt.” He then proceeds to say that the 
effect of the advertisement is, among other things, to confine the 
words “no insurance is to take place till the premium be actually 
paid” to the premium to be paid on the original effecting of the pol- 
icy. The confinement of the words to the first premium makes the 
“ third article,” to which allusion is there made, identical with the Der- 
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went and Tamar condition now under consideration, so far as regards the 
facts of the present case. What, then, have we here which corresponds 
with the added proposal or “advertisement” in Salvin vs. James? 
.What words of contract are there here imposing a liability beyond 
the year? Not only there are no such words, but there are the very 
opposite, viz.—that the insurance shall continue “no longer” than a 
ear. 

‘ This distinguishes the present case from Doe vs. Shewin, 3 Camp., 
134, in which it is expressly stated that during the fifteen days “the 
company were to be liable.” Until, therefore, a fresh premium was 
paid there was no contract of insurance “longer” than a year. (Phe- 
nix Life Assurance Company vs. Sheridan, 8 H. L. C., 745.) In ar- 
riving at this conclusion we do not in any way contravene the opinion 
of the Irish Court of Exchequer in M’Donnell vs. Carr, 3 H. and J., 256, 
which we shall again presently notice. The stipulation there was 
that “during the continuance of the ‘policy’” the insurers should 
be liable, and the court held (though without perhaps giving sufficient 
weight to the recital) that ‘there was nothing which could have orig- 
inally limited the insurers to one year. Under these circumstances 
we must express our opinion that the Derwent and Tamar policy was 
not in force. 

The plaintiffs had also effected a policy with the Norwich Union 
Fire Insurance Society. By that policy, after reciting that the plain- 
tiffs had paid £7 10s., and had agreed to pay the same amount on the 
28th February (yearly) during the continuance of the policy for insur- 
ance from loss by fire, the society contracted with the plaintifts that 
“from the 28th of February, 1872, to the 28th of February, 1873, and 
so long as the said assured shall duly pay or cause to be paid the sum 
aforesaid at the time aforesaid, and the directors of the said society 
for the time being shall accept the same, the stock and funds of the 
said society shall be subject and liable to pay, make good, and satisfy 
unto the said assured all damage or loss which the said assured shall 
suffer by fire.” A condition to which the Norwich policy was subject 
is as follows: “ No order of insurance will be of any force unless the 
premium, or some portion thereof, has been first paid to the society 
or their agent ; and all persons desirous of continuing their insur- 
ances must make their future payments annually within fifteen days 
after the day limited by their respective policies, or the same will be 
void.” This policy differs from the Derwent and Tamar policy in 
that it contemplates by the form of it a continuance or renewal of the 
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indemnity after the expiration of the first year ; but there is nothing 
either in the policy or the condition which states expressly that the 
property is to be protected during the fifteen days, or, indeed, at all 
beyond the year, except upon payment of a fresh premium, the receipt 
of which is optional with the society. Simpson vs. Accidental Death 
Insurance Company, 2 C. B., (N. S.) 257. 

Nor do we think that there is any implied contract of indemnity 
beyond the year. In M‘Donnell vs. Carr the condition was, “ no pol- 
icy will be considered valid for more than fifteen days after the ex- 
piration of the period limited therein, unless the premium and duty 
for the renewal of such policy shall have been paid within that 
time. On assurances for a less period than a year, the premium 
will be as moderate as possible, and only a proportionable part of 
the duty charged ; but in these cases the insurances will terminate 
at 6 o’clock in the evening of the day specified in the policy without 
the allowance of fifteen days.” The language of that condition may 
be well held to import or imply that a yearly policy will be valid for 
the fifteen days, and would not terminate at 6 o’clock in the evening 
of the specified day, just as from an agreement in a charter-party, that 
it shall be lawful for the freighter to detain the vessel for ten working 
days over and above the lay days, a covenant will be implied not to 
detain the vessel beyond ten days; (Randall vs. Lynch, 12 East., 179;) 
and as from a covenant in a farming lease that the lessee shall plough 
the demised premises, except the rabbit warren and sheep-walk, a 
covenant will be implied not to plough the excepted portions. Duke 
of St. Albans vs. Ellis, 16 East., 352. The case of Want vs. Blunt, 
12 East., 183, which was also cited, is plainly distinguishable. There 
the premium was to be paid on certain days, “ or within such further 
time as should be allowed by the rules,” and the premium was ten- 
dered within the right time but not by the right person. There is 
one other feature connected with the Norwich policy which distin- 
guishes it from that of the Derwent and Tamar. It appears that the 
Norwich Company have issued an advertisement to this effect: “ Fire 
days of grace. Norwich Union Fire Insurance Society. Notice. 
Michaelmas renewals. Losses by fire occurring during the fifteen 
days of grace are made good to the assured.” As the policy does 
not incorporate that advertisement, or adopt it as one of the condi- 
tions, it cannot in any way control the contract. Had it been so em- 
bodied, the case would have been analogous to Salvin vs. James, in 
which it was agreed that the advertisement shall be taken “to huve 
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been inserted as a new term in the printed proposals of the office,” 
but that is not so here. The result is that there will be judgment for 
the plaintiffs. 

Judgment for plaintiffs. 


UNSEAWORTHY VESSELS—OVERLOADING. 
Court of Common Pleas, London, England. 


BROWN 
vs. 
THAMES AND MERSEY INSURANCE COMPANY.* 


This was an action on a policy of insurance effected on the iron 
steamship Knight Templar, to recover for a total loss. It was com- 
menced on the 18th of, February, 1874. 

The Attorney-General, Mr. Benjamin, Q. C., Mr. Watkin Williams, 
Q. C., and Mr. W. G. Harrison appeared for the plaintiffs ; Mr. Butt, 
Q. C., Mr. Cohen, Q. C., and Mr. J. C. Mathew for the defendants. 

The plaintiffs were the members of the firm of Baird & Brown, 
merchants and shipowners at Glasgow. In 1871 they contracted with 
Mr. Laurie, of Glasgow, to build them an iron screw steamer the Pa- 
ladin. In December, 1871, they entered into a contract with the 
same firm for the construction of a sister vessel to the Paladin—the 
Knight Templar. The Knight Templar was launched in 1872. Her 
cost was £22,500, and that of her outfit was £2,500. The insurance 
premiums paid upon her amounted to £2,000, and it was stated that 
at the time of her loss her total value, owing to the rise in the price 
of iron, exceeded £33,000. She was insured for £24,000 on hull, and 
£9,000 on machinery, for a twelvemonth, to commence on January 
14, 1873. She was an awning-decked vessel, her tonnage measure- 
ment was 1,379 tons, and she received the highest class at Lloyd’s. 
The Knight Templar sailed from Glasgow for Cardiff on the 21st of 
January, 1873. On the 1st of February she left Cardiff for India with 
a cargo of coals. She encountered very heavy weather ; indeed one 


* From the Post Magazine and Insurance Monitor. Sittings at Nisi Prius, at Guildhall, before 
Lord Chief Justice Coleridge and a special jury. 
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of the witnesses stated that the gale was the most severe one encoun- 
tered on the coast since the loss of the Royal Charter. About eight 
o'clock on the morning of the 2d of February she began to leak, and 
as the water gained in spite of all the efforts of the crew, the bark 
Gateside was hailed, the crew got on board of her, and the ship was 
abandoned and totally lost. 

The defense was that the ship was so overloaded as to be unsea- 
worthy, and that therefore the loss was not by the perils insured 
against. It was also pleaded that the plaintiffs had misrepresented 
to the defendants that it was intended to navigate the vessel as an 
awning-decked vessel, with open ports and scuppers, and had con- 
cealed the fact that the ports and scuppers were closed, in contraven- 
tion to the rules of Lloyd’s. 

The Lord Chief Justice addressed the jury in a very careful and 
elaborate summing up, which occupied two hours and a half in de- 
livery. The ship perished prima facie by the perils insured against. 
The underwriters, however, contended that although the policy was a 
time policy, which contained no implied warranty of seaworthiness, 
yet the ship was overloaded at Cardiff, and the plaintiffs sent her to 
sea in an unseaworthy condition, with their eyes open. She therefore 
perished by reason of the act of the plaintiffs, and not by the perils 
insured against. They also contended that the plaintiffs, by their 
concealment and misrepresentation of material facts, varied the risk. 

As to these latter pleas, the issue was upon the defendants, and was 
a very difficult one for them to make out. The jury had already in- 
timated that the ship was honestly constructed, and the defendants’ 
counsel had acquiesced in their suggestion, and had also admitted 
that he could not insinuate that she was sent to sea with any inten- 
tion on the part of the owners of causing her loss. He admitted the 
honesty of the plaintiffs, and that there was no moral turpitude in 
their conduct. He was right in his admission—the common sense of 
the jury would have revolted at the opposite suggestion—but the ad- 
mission imposed a heavy burden on the defense. Mr. Butt had truly 
said that it was important that ships should not be overloaded, and 
the perils of seamen increased by the negligence or recklessness of own- 
ers. This was true, and a popular agitation had arisen upon the ques- 
tion. The Lord Chief Justice did not suggest that there was any im- 
propriety in such agitation, having regard to its objects ; but the case 
before the jury should be decided without prejudice and without refer- 
ence to general insinuations on either side. It would be most disas- 
trous if the effect of such agitation were to throw difficulties in the way 
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of honest claims. A large body of evidence had been rendered im- 
material by the intimation of the jury that the ship was properly 
constructed. That intimation had been most proper. The defend- 
ants, after opportunity for inquiry, had put the plaintiffs to the trou- 
ble and expense of proving that the ship was well built, and, although 
a great moarine insurance company, had not abandoned that part of 
the case till after the failure of their miserable evidence as to rivet- 
ing. With regard to the misrepresentation, the only representation 
made to the company was that the ship was a sister vessel to the 
Paladin. They contended, however, that as it was known to them 
that the Paladin was an awning-decked vessel, and as there was a 
rule at Lloyd’s that awning-decked vessels, in order to be classed, 
should have ports and scuppers, the result was a misrepresentation 
that it was intended to navigate the Knight Templar with ports 
and scuppers open, and that, if it was intended to navigate her 
otherwise, that intention was concealed, and that such conceal- 
ment was material, and the defendants are therefore at liberty to 
repudiate their contract. This seemed a large deduction from 
the facts ; it would be for the jury to say whether it was a correct 
one. The Knight Templar in fact had ports and scuppers, but they 
were fastened with a bar made fast with a nut and bolt. It appeared 
that awning-decks were in their origin what their name implied— 
mere awnings, not closed in, but allowing the free passage of air and 
water. As, therefore, the waves could break over such decks, it was 
insisted that they should have ports and scuppers in the sides to let 
out water. The rule was then a wise one, but by degrees a practice 
had grown up of closing in the awning deck and making it a substan- 
tial part of the vessel. As, however, the scantlings and frames of 
such a deck were weaker than those of an ordinary spar deck, an 
awning-decked vessel should not be treated as a three-decker, but as 
having about two decks and a half, and heavy goods should not be 
carried upon the awning deck. The rule as to ports and scuppers 
was therefore still kept up at Lloyd’s in order to enforce a lower load 
line. The object was a legitimate one, but it was hardly ever conve- 
nient to keep up a rule for an indirect object. It appeared by the 
evidence to be the invariable practice to put ports and scuppers into 
the awning-deck to comply with the rule, and to close them perma- 
nently before sending the vessel to sea. Was not such a practice 
known to the defendants as well as the plaintiffs? Again, had the 
misrepresentation, if it existed, added at all to the risk? He regret- 
ted that such a purely technical defense had been raised. With re- 
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gard to the substantial defence—the alleged overloading—it appeared 
that the tonnage of the Knight Templar was 1,050 tons net, and 
1,373 gross, and that she carried 1,560 tons of coal, of which 1,166 
was cargo, and the rest bunker coal for use on the voyage. Her di- 
mensions from main deck to keel were 21} feet, from awning deck 
to keel 28 feet. When loaded her draught in fresh water in Cardiff 
Docks was 18 feet 6 inches, and she would rise two or three inches in 
salt water. The defendants’ witnesses treated her as a two-decked 
ship, and said her freeboard was insufficient. They did not agree 
with Lloyd’s rule, and which prescribes 1} inch of freeboard to each 
foot of hold. On the other hand the plaintiffs had called a large body 
of evidence to prove that the load was by no means excessive. It was 
for the jury to say whether the defendants had made out that the ves- 
sel was overloaded, and that she was lost by reason of such overloading. 
His lordship then went carefully through the evidence as to the wea- 
ther the vessel encountered, and finally asked the jury whether the 
plaintiffs knowingly overloaded the ship so as to render her unsea- 
worthy and sent her to sea in that condition, and whether the loss 
was occasioned by such unseaworthiness ; and also whether the plain- 
tiffs made the alleged misrepresentations and concealment, and whe- 
ther they were such as materially to increase the risk. 

The jury answered all the questions in favor of the plaintiffs. 

Mr. W. G. Harrison, on behalf of the plaintiffs, asked for interest 
on the amount from the date of claim. 

His lordship directed the jury that it was usual to give interest un- 
less they were of opinion that the case was a fair one to defend. 

The jury at once found that interest should be given. 
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AMALGAMATION OF COMPANIES—RESPONSIBILITY OF 
SHAREHOLDERS. 


Vice-Chancellors’ Courts, Lincoln’s Inn, London. 


IN RE 
THE UNITED PORTS AND GENERAL INS. CO.* 


This was a summons to place the name of the Rev. Cadwallader 
Coke Beck on the list of contributories of the United Ports and Ge- 
neral Insurance Company as the allottee of 200 shares. It was re- 
sisted on the ground that he entered into no definite contract with the 
company to take shares. Mr, Beck was the holder of 40 £5 shares, 
£2 10s. paid up, in a company called the Progress Insurance Com- 
pany. Arrangements were made for an amalgamation of the two 
companies, under which the business and assets of the Progress Com- 
pany were to be transferred to the United Ports Company, and five 
new £1 shares, 10s. paid up, were to be issued to the shareholders of 
the Progress Company for each share in their own company. A deed 
was executed on behalf of each company to carry this amalgamation 
into effect, but the two deeds were not alike, and it has been held in 
Wynne’s case, (Reports, 43 L. J., ch. 138,) which was a contributory 
case in the same company, by the lord’s justices that the amalgama- 
tion was a nullity, inasmuch as the two companies did not contract for 
the same thing. According to the law as now is well settled, an effect 
of this decision would be that allotments of shares in the United 
Ports, the purchasing company, founded on applications made by 
shareholders in the Progress Company, through their own company, 
as part of the amalgamation, would create no contract binding on 
such shareholders. But that if a shareholder had taken on himself 
to deal independently with the purchasing company, and an allotment 
had been made to him founded on his individual application for 
shares, notwithstanding the failure of the amalgamation which was 


* From the Post Magazine and Insurance Monitor. Trial February 11th, 1874, before Sir J. Ba- 
con, V. CO, 
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the inducement for him to make his application, he would be consid- 
ered a member liable to contribute to the assets of the purchasing 
company. Mr. Beck made an application for 200 shares in the Unit- 
ed Ports Company, to be “ credited with $100,” in exchange for his 
40 shares in the Progress Company. There was no question but 
that this application was made through his own company, and that 
therefore, if he had not himself subsequently acted independently, a 
mere allotment founded on this application would have been null. A 
letter of allotment was sent to him, which did not tally with the ap- 
plication, for it stated that the amount to be credited on such shares 
would be the proportionate amount of the net assets of the Progress 
Assurance Company (limited.) Nor was it disputed by the official 
liquidator, who sought to fix Mr. Beck as a contributory, that there 
was such a variance between the application and allotment that no 
contract was entered into between the parties upon those two docu- 
ments alone. But it was contended that by his subsequent conduct 
Mr. Beck had adopted the terms of the letter of allotment. That let- 
ter was dated the 5th of August, 1869. It stated that Mr. Beck’s 
name was entered on the register of members, and that certificates 
would be issued in exchange for the letter of allowance on application 
in writing. On the 10th of August Mr. Beck wrote to the manager 
of the United Ports Company a request to forward the certificates of 
the shares which had been allotted to him. The company was or- 
dered to be wound up shortly afterward, but Mr. Beck was ignorant 
of this, and on the 8th of November, 1869, he made a second appli- 
cation for certificates, but he never received them. 

The vice-chancellor said it had never yet been decided that if a 
person’s name were placed on the register of shareholders without his 
authority, his knowledge of that would fix him as a contributory by 
acquiescence. Again, a person who proposed to take shares as one of 
a body under an arrangement for an amalgamation which was not 
carried out, would not on account of that be made a contributory. 
That had been done in this case, and nothing had been done incon- 
sistent with the carrying out of the amalgamation. It was argued 
that the application for certificates was an adoption of the allotment. 
This was not so. Mr. Beck was entitled to see the certificate which 
would state the extent of his liability, and upon his receiving the cer- 
tificate he could have adopted or repudiated the shares ; but they 
were never sent him, and he had no opportunity of exercising his op- 
tion. There was no reason to make him a contributory, and the sum- 
mons must be dismissed. 
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As life insurance can only be successfully or safely conducted where 
its risks are spread out over an extensive range of country so that any 
unusual mortality in one section may be counteracted by an uncom- 
mon scarcity of deaths in another, it happens that life insurance com- 
panies are compelled to employ an army of agents to canvass for 
business, and in the majority of cases the insured is not known to 
and never has any direct communication with the home office. These 
agents are scattered throughout the States in thousands. There are 
not only local agents appointed in nearly every city and village, but 
also so-called general agents, who have charge of an entire State or 
district, and whose actual powers are usually much greater than those 
of local agents.| These agents or canvassers are sent out to spread 
abroad a knowledge of the company they represent, to extol its mer- 
its, explain its system and methods of operation, and to induce indi- 
viduals to insure with it. The primary objects, no doubt, with which 
these agents are employed is to advertise the company and influence 
business, and not for the purpose of making contracts of insurance to 
bind the company, which is a power they are never permitted to exer- 
cise, although they are sometimes permitted to issue a policy which 
shall be temporarily binding until the application can be forwarded to 
the company and an answer received.{ By the exigencies of the 
business, however, it comes to pass that when any one has—influ- 
enced by their persuasion—decided to take out a policy, they are the 
only ones on the spot to represent the company in the negotiations 
for the contract, and as this is a matter that cannot well be managed 
simply by correspondence between the applicant and the home office, 
these agents are usually authorized to receive and forward applica- 
tions and to receive premiums. Any other authority than to perform 

* From the Bench and Bar Review, (Baltimore, Md.) 


+ Bliss on Life Insurance, Sec. 277, p. 448. 
+ Fried vs. Loyal Ins. Co., 61 Barbour. 
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these merely clerical acts it is the policy of the company to refuse to 
their agents. In theory at least they are rigidly prohibited from ex- 
ercising any discretion in the performance of their duties, and the 
knowledge of such restrictions on the power of the agent is common- 
ly attempted to be brought home to the insured by printed statements 
on the application or in the margin of the policy, to the effect that 
the agents of the company are not authorized to waive any conditions 
or forfeitures on the part of the company, nor to deliver policies un- 
til the premium is paid, nor to accept payment of the premiums after 
a forfeiture has occurred, and that the knowledge of the agent as to 
any facts not stated in the application shall not bind the company, 
nor shall any statements made to the agent, but not inserted in the 
application. In practice, however, it is not uncommon for the agents 
to habitually, and with the knowledge of the company, perform all 
these acts, which are ratified in case things go smoothly, but are 
sought to be disaffirmed if the contrary is the case, and the questions 
which thus arise are of the most difficult to be dealt with in life insur- 
ance, and upon which the decisions are the most conflicting. 

In considering the questions which arise, the most practical way of 
getting a clear view of the subject will be to consider the various 
cases which may occur; Ist, in regard to the application, and 2nd, as 
to the payment of premiums, as most, if not all of the acts which are 
done by the agents are done concerning one of theee two.* 

And first in regard to the application, many important questions 
arise in cases where an agent, authorized to receive and forward ap- 
plications, fills up the blanks in the printed forms of application for 
insurance. In such a case the agent, from carelessness or misunder- 
standing, or because he does not deem it important, or because he 
fears it may induce the company to issue a policy and thus deprive 

him of his commission, may not insert all the applicant says, or in- 


* It seems that this division of the subject is better than one which should attempt to divide it 
according to the legal-consequences of the acts done. This division considers the powers which 
they actually have, viz.: to receive and forward applications, and under these general heads the 
extent and limits of such powers, and the legal inferences which may arise from the way in which 
they are performed. They are never directly authorized to estop the company, or waive condi- 
tions in its behalf, or to reuew or to restore lapsed policies, although such res ts may be the legal 
consequences of the manner in which they are permitted to exercise the powers actually entrust- 
edtothem. Such a division of the subject is, however, sometimes made. Thus in Bliss on Life 
Insurance, the power of agents is divided as follows: 1. Their power to bind the company by 
an original contract. 2. Their power to bind or estop the company by their acts in framing the 
application or by their knowledge as to the matters therein referred to. 3. Their power to waive 
conditions, both before and after the issuing of the policy, to give consents and to accept notice. 
4. Their power to renew’or restore a lapsed poiicy and to waive forfeitures. In a later work on 
insurance, (May on Insurance,) the plan here followed is adopted. 
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serts it incorrectly ; or he may have personal knowledge of some 
fact material to the risk, or which is required to be stated, but which 
is not stated at all, or is not stated correctly ; dr he may give his 
opinion as to how a certain question should be answered upon the 
facts of the case as stated therein, e. g., as to whether the applicant 
has ever had “ spitting of blood,” within the meaning of the question 
in the application. The question then arises, if death occurs and the 
company refuses to pay on the ground of misrepresentation or breach 
of warranty (for the contract in almost all cases provides that the 
truthfulness of the answers to the questions propounded in the appli- 
cations is warranted, and that the policy is based on the application, 
and any false statement therein shall render void the policy) as to 
whether the agent in his acts in regard to the application was acting 
within the scope of his real or apparent authority so as to bind the 
company. 

A question which arises very frequently is the following: An 
agent assumes to fill up the printed form for the signature of the ap- 
plicant ; the applicant states correctly the facts necessary for the 
agent to know in order to set down the answers to the questions, but 
the agent does not put down correctly what is stated to him, and the 
applicant, without any examination, signs it, relying upon the repre- 
sentation of the agent that everything is correctly stated, or the ap- 
plicant may sign the application in blank and deliver it to the agent 
to be filled up from verbal statements made to him, and the agent may 
not set down correctly what is stated, can the company defend against 
a loss on the ground of misrepresentation? The weight of authority 
now is that they cannot. The leading case on this subject is Rowley 
vs. Empire Ins. Co.,* (1867,) where the agent had a written authority 
given him to take applications for insurance in the company and re- 
ceive the cash percentage to be paid thereon. The plaintiff stated to 
the agent, verbally, the facts necessary to meet the requirements of 
the company, and signed a blank application and gave it to the agent, . 
who promised to fill it up, but in doing so he made a false statement, 
putting in that there were no incumbrances on the property, when in 
fact there were, and he had been so informed by the plaintiff. It was 
held that this did not avoid the policy, on the ground that in filling 
up the application the agent represented the company, as in doing so 
he was acting within the scope of his authority—“to take applica- 
tions for insurance, and that such agents were acting within the scope 


* 36 N. Y., 650. There is also another opinion in 3 Keyes, 557, Davies, J. 
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of their authority in doing everything necessary to complete such ap- 
plications.” The court (per Fullerton, J.,) says: “I must, there- 
fore, regard Dean (the agent) as in the act of taking the application 
when he was filling up the blank signed by the plaintiff, and therefore 
acting on behalf of the defendant. Any other rule would would be 
fraught with mischief. Insurance companies send out an army of 
agents to solicit business ; property-holders are waited upon by them 
at their residences, and it is not going too far to say that many of the 
applicants would be unable to make a proper application and survey 
to meet the rigid and elaborate requirements of these corporations, 
while experience shows they are not expected to do so. Hence these 
agents render such services as are necessary to enable the contracting 
parties to attain their respective objects, the one to issue and the 
other to become insured against fire. To hold that in performing 
these preliminary labors touching the very business which must ne- 
cessarily be transacted before a policy can be effected, the insurance 
broker becomes the agent of the applicant for insurance, would seem 
to be an unnecessary refinement. * *,* If these views are concurred 
in, then the defendant, on the principle of Plumb vs. Cattaraugus In- 
surance Company, 18 N. Y., 392, is estopped from showing its own er- 
ror to defeat its contract.” The case of Plumb vs. Cattaraugus Coun- 
ty Mutual Fire Ins. Co., referred to, was a case where the agent and 
surveyor of the company called upon the owner of the premises with 
a printed blank application and solicited him to effect an insurance, 
and was told by the assured that he had not time to attend to it, and 
that if the agent insisted on taking the application that day he must 
get along and act on his own responsibility. The agent then made 
the survey and filled up the application, and stated to the assured 
that it was all right, and just as it should be, who, without any partic- 
ular examination of the application, and relying upon the representa- 
tions of the agent, signed it. There were material errors in the ap- 
plication which increased the risk, and a loss having occurred, the 
company claimed that the policy was thereby avoided, but it was held 
that the agent was acting within the scope of his authority in what 
he did in regard to the application, and bound the company, and that 
the company, having induced the assured to sign the application by 
representing that it was a correct statement of the facts, were estopped 
from showing that they were otherwise than as there stated. 

The case of Plumb vs. Cattaraugus Ins. Co., as is said in Rowley 
vs. Empire Ins. Co., is in direct conflict with the rule of law as pre- 
viously laid down by the decisions in New York, and must be regard- 
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ed as having overruled a number of previous cases.* The case of 
Rowley vs. Empire Ins. Co. goes a step beyond Plumb vs. Cattarau- 
gus Ins. Co., since in the latter case no question was made that the 
agent was not authorized, as he had told the insured he was, to fill up 
the application, and the court assumed that his acts were strictly 
within the line of his authority. In Rowley vs. Empire Ins. Co., 
however, it appeared in evidence that the agent was authorized only 
to take applications, but the court held (overruling Smith vs. Empire 
Ins. Co.) that the filling up of the printed form for the signature of 
the applicant was an act done in the exercise of his authority—to take 
applications. 

The courts of New York, however, had not shown any disposition 
to extend this rule to cases where the insured was aware that the 
agent was exceeding his power,f or where the insured knew all the 
facts in the case, and knew that the agent was inserting a false state- 
ment in the application,f and the true rule seems to be as stated in 
2 Am. Leading Cases, 5th edition, 917, that the question depends on 
whether the conduct of the insurers, or their duly authorized agent, 
was such an actual or constructive fraud as to justify the interference 
of equity to reform the contract, or to enjoin the defendant from pro- 
fiting by their breach of faith. It does not seem to be necessary, 
however, that anything should be done to prevent the insured from 
examining the application ; it is enough if the insured tell correctly 
to the agent the real facts of the case, and trust to the agent to insert 
them in the application, and when the agent has filled up the applica- 
tion, sign it without further question. It is not necessary that the 
agent should expressly inform him that everything is correctly stated. 
The insured has a right to infer that everything has been put down 
as he stated it, and to rely on this inference. 

Another case which may occur, which is in some respects different 
from those before stated, is, where certain facts required to be stated 
by the applicant are not within his knowledge, and the agent under- 
takes to procure such information, and insert it in the application, 
but obtains incorrect information, and inserts it in answer to a ques- 
tion therein, and the applicant, without knowing how the question has 
been answered, or whether the answer is true or false, signs the ap- 
plication. Such a case as this is not materially different from the case 


* Brown vs. Cattaraugus Mutual Ins. Co., 18 N. Y., 385; Chaffee vs. Same, id. 376; Jennings 
vs. Chenango Mutual Ins. Co., 2 Den., 75 ; Vandervost vs, Columbian Ins. Co., 2 Caines, 155 ; 
Cheriot vs, Baker, 2 Johns, 346. 

t Chase vs. Hamilton, Insurance Co., 20 N. Y., 52. 

+ Bennett vs. Judson, 21 N. Y., 238. 
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where the insured signs an application without reading it, and such 
application contains a statement which he knows to be false, for he 
who makes a positive statement without knowing whether it be true 
or false, is just as guilty as he who makes a statement he knows to be 
false,* and the question comes up in a still stronger form, as to whe- 
ther the agent in collecting this information, and inserting it in the 
application, is acting for the insured or the company. A very recent 
case on this point is Insurance Co. vs. Wilkenson, 13 Wall, 222, de- 
cided in December, 1871. The Union Mutual Insurance of Maine 
insured the life of Mrs. Matilda Wilkenson in favor of her husband. 
The mode of doing business appeared to have been that the agent 
propounded certain printed questions, such as are used in applications 
for insurance on lives contained in a form of application, and took 
down the answers, and when the application was signed by the appli- 
cant, the friend and physician forwarded it to the company, and if ac- 
cepted, the policy was returned to this agent, who delivered it and 
collected and transmitted the premium. Among the questions pro- 
pounded to the insured were inquiries as to the age at which her mo- 
ther died, and the cause of her death. Neither the insured nor her 
husband had any knowledge on these points, and this fact was com- 
municated to the agent, who thereupon made inquiries for himself, 
and from information thus obtained, filled in the answers to the ques- 
tions, and the insured signed the application without knowing how 
these questions had been answered. At the trial all this evidence was 
admitted under exception, as tending to vary the written instrument 
by parol evidence. The application stated that the mother of the in- 
sured had died at forty, and of fever, when in fact she had died at 
twenty-three, and of consumption, and on this ground the company 
defended the suit. 

The court, per Miller, J., in giving judgment, after commenting on 
the great importance of the rule of evidence, that a written contract 
cannot be varied by parol evidence, say that experience has shown 
the rule not to be perfect, and that where the instrument, by accident, 
fraud or mistake does not express the intention of the parties, it may 
be set aside or reformed in an appropriate proceeding, and that al- 
though the courts in a common law action might be more circum- 
scribed in the freedom with which they inquire into the origin of 
written agreements, such an inquiry was not always forbidden by the 
mere fact that the party’s name has been signed to the writing offered 
in evidence against him. The court then say that it is in precisely 


* Bennett vs. Judson, 21 N. Y., 238. 
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such cases as this that in modern times, courts of law have applied 
the doctrine of equitable estoppels, and that the doctrine is now so 
well settled that if, in the present case, the agent who filled out the 
application had been in fact the underwriter of the policy, no one 
would doubt its applicability. 

“ This principle,” they say, “ does not admit oral testimony to vary 
or contradict that which is in writing, but it goes upon the idea that 
the writing offered in evidence was not the instrument of the party 
whose name is signed to it ; that it was procured under such circum- 
stances by the other side as estops that side from using it or relying 
on its contents; not that it may be contradicted by oral testimony, but 
that it may be shown by such testimony that it cannot be lawfully 
used against the party whose name is signed to it.” They then say 
that the main questian is, for whom was the agent acting in filling up 
the application. On this question they say “this question has been 
decided differently by courts of the highest respectability in cases 
precisely analogous to the present.” It is not to be denied that the 
application, logically considered, is the work of the insured, and if 
left to himself, or to such assistance as he might select, the person so 
selected would be his agent, and he alone would be responsible. On 
the other hand it is well known—so well that no court would be jus- 
tified in shutting its eyes to it—that insurance companies organized 
under the laws of one State, and having in that State their principal 
business office, send these agents all over the land, with instructions 
to solicit and procure applications for policies, furnishing them with 
printed arguments in favor of the necessity and value of life insur- 
ance, and of the special advantages of the corporation which the 
agent represents. They pay these agents large commissions on the 
premiums thus obtained, and the policies are délivered at their hands 
to be assured. The agents are stimulated by letters and instructions 
to activity in procuring contracts, and the party who is in this man- 
ner induced to take out a policy, rarely sees or knows anything about 
the company or its officers by whom it is issued, but looks to and re- 
lies upon the agent who has persuaded him to effect insurance as the 
full and complete representative of the company in all that is said or 
done in making the contract. Has he not a right so to regard him ? 

It is quite true that the reports of judicial decisions are with the 
efforts of these companies, by their counsel, to establish the doctrine 
that they can do all this, and yet limit their responsibility for the acts 
of these agents to the simple receipt of premium and delivery of the 
policy, the agreement being that, as to all other acts of the agent, he 
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is the agent of the assured. This proposition is not without support 
in some of the earlier decisions on the subject, and at atime when 
insurance companies waited for parties to come to them to risk assur- 
ance, or to forward applications on their own motion, the doctrine 
had a reasonable foundation to rest upon. But to apply such a doc- 
trine in its full force to the system of selling policies through agents, 
which we have described, would be a snare and a delusion, leading, as 
it has done in numerous instances, to the grossest frauds, of which 
the insurance corporations receive the benefits, and the parties sup- 
posing themselves insured are the victims. The tendency of the 
modern decisions in this country is steadily in the opposite direction. 
The powers of the agent are, prima facie, coextensive with the busi- 
ness entrusted to his care, and will not be narrowed by limitations 
but communicated to the person with whom he deals.* An insur- 
ance company establishing a local agency, must be held responsible 
to the parties with whom théf transact business for the acts and de- 
clarations of the agent within the scope of his employment as if they 
proceeded from the principal.t 

This case seems much stronger against the insurance companies 
than Rowley vs. Empire Ins. Co. and Plumb vs. Cattaraugus Ins. Co. 
since in those cases the applicant signed his name to what he sup- 
posed was a true statement, but in this case the insured signed a 
statement which she was aware contained matters as to whose truth 
or falsity she had no knowledge, and where the act of the agent did 
not consist in reducing to writing the statements of the applicant and 
preparing the application for her signature, which might fairly be 
said to be an act done in pursuance of the power to take applications, 
but was a mistake made in collecting information usually within the 
knowledge of the insured, and which the company relied on the in- 
sured to furnish. 

Another case which may arise is where there is some doubt as to 
the meaning of some phrase or expression used in the application, 
e. g., as to what is to be considered a serious injury, as spitting of 
blood from the lungs, and the applicant states truly to the agent the 
circumstances of the case, and the agent gives his opinion as to what 
answer should be given to the question, and the applicant answers 
accordingly. 


* Beebe vs. Hartford Ins. Co., 25 Conn., 51 ; The Lycoming Ins. Co. vs. Schottenburg, 8 Wright, 
259 ; Bell vs. The Park Ins. Co., 16 Wis., 241 ; Davenport vs. Peoria Ins. Co., 17 Iowa, 276. 

t Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517; Horwitz vs. Equitable Ins. Uo., 40 Mo.; 
Ayres vs. Hartford Ina. Co., 17 lowa, 176 ; Howard Ins. Co. vs. Brunner, 11 Harris, 50. 
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“The questions propounded in the application are those upon 
which information is desired. They are often very numerous, and 
not infrequently quite general and indefinite, and susceptible of being 
answered briefly and substantially, or with greater or less minuteness 
of detail. How briefly and with what degree of minuteness the ap- 
plicant may not know. The agent must be presumed to be clothed 
with the power to say when the question is satisfactorily answered ; 
that is, with a sufficient fullness. Or in answering some of the ques- 
tions it may not be easy to state exactly what the true answer is upon 
the facts. Viewed in different lights or from different standpoints, 
the same question upon the given facts may admit of different an- 
swers. Cannot the agent say for the company from which standpoint 
they shall be regarded, and having become possessed of all the facts, 
may he not say which answer ought to be given ?” * 

In the case of the Malleable Iron Works vs. Phoenix Ins. Co., an 
agent authorized to procure applications at the request of the appli- 
cant, read to him the interrogatories, and wrote in the application his 
answers, and while doing so tke question occurred, “Is a watch kept 
on the premises during the night?” and the applicant answered 
“No,” and then stated certain facts with regard to the employment of 
a man during part of the night, for most of the time, at an adjacent 
shop within the same inclosure, who would be likely to see if anything 
was wrong about the premises, upon which the agent remarked that 
he should consider the man to be a watchman till 12 o’clock, and the 
applicant remarking that he did not know how it would be consid- 
ered, but would leave it to him, the agent wrote as an answer, 
“ Watchman till 12 o’clock,” which application was forwarded to the 
insurance company without explanation, and a policy issued upon it, 
the company receiving no notice until after the insured property was 
burned that the fact was not as stated in the application, and the in- 
sured not knowing until then that the answer was objectionable ; 
on a petition in chancery to procure the correction of the application 
in this respect, and praying that the insurance company be ordered 
to pay the amount of the loss, it was held that the relief prayed for 
should be granted. In discussing the power of the agent, the court 
said: “ We think there must be incidental power in the agent, ade- 
quate to the explanation of the description of property which is to be 
insured, or the meaning of words and phrases, and the application of 
answers to the subject matter. * * * It was within the sphere of his 
duty to explain the questions and decide for himself and the bona fide 


* May on Insurauce, sec. 120. 
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applicant, what was a satisfactory answer, and how the answer should 
jbe applied to the subject.” See also, to the same effect, Spring Gar- 
iden Ins. Co. vs. Scott, Phila. Legal Intelligencer, March 11th, 1870. 

In case, however, the agent of the company does not interfere in 
ithe filling up of the application, but knows that there is a misstate- 
‘ment in it, and fails to call the attention of the applicant to it, does 
this knowledge on the part of the agent bind the company? On this 
point the decisions are to the effect that the knowledge of the agent 
will bind the company, though some cases are to the contrary. Thus 
in Vose vs. Eagle Life and Health Ins. Co., 6 Cush., 42, an application 
for life insurance was made, and the applicant stated in answer to in- 
terrogatories that neither he nor any of his family had ever been 
afflicted with pulmonary symptoms, while in fact he was in an ad- 
vanced stage of consumption, and this fact was known to the agent 
through whom the application was forwarded. The contract and 
policy were signed at the home office wholly upon the basis of the 
application, which was expressly declared, both in the application and 
in the policy, to form a part of the policy. It was held that the fact 
of the knowledge by the agent of the real facts of the case did not 
bind the company nor estop them from setting up the falsity of the 
representations. This case, however, was in Massachusetts, where, as 
well as in Rhode Island and Pennsylvania, the rule is much more fa- 
vorable to the companies than in the other States. It is now gener- 
ally held, however, that knowledge by or notice to the agent of the 
inaccuracy of a statement in the application upon which a policy is 
issued after such notice or knowledge, binds the company and pre- 
vents them from availing themselves of the inaccuracy in defense ; 
some of the cases regarding the facts as amounting to a waiver, and 
others as working an estoppel in pais.* A distinction has been at- 
tempted between the cases of misrepresentations and warranties, 
(State Mut. F. Ins. Co. vs. Arthur, 30 Penn., 315,) but it does not 
seem that there is any reason for distinguishing them, and most of 
the cases in which the rule as to the knowledge of the agent has been 
applied were cases of a breach of warranty. 

Again, the case may arise where the agent, after the applicant has 
filled up the application correctly and delivered it to the agent, alters 
it. The proper light in which to view this case is to consider that as 
the agent has power to receive and forward applications, as soon as 
the application is received by him it is in possession of the company, 


* People’s Ins. Co. vs. Spencer, 53 Penn., 353 ; Howard Ins. Co. vs. Bruner, 23 Penn., 50; Peo- 
ria M. and F. Ins. Co. vs. Hall, 12 Mich., 202 ; Atlantic Ins. Co. vs. Wright, 32 Ill., 462. 
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and the policy issued by them on the basis of the application has in 
view the application as received by the company, i. e. by the agent. 
It is the same as if one merchant writes to another making an offer, 
and the one receiving the letter writes back, ‘I accept the offer con- 
tained in your letter.” He could not alter the terms of the letter re- 
ceived, and then claim to be held only according to the terms of the 
contract as expressed by the terms of the letter as so altered. And 
this reasoning must apply to the case of life insurance, unless the 
ground is taken that the application does not come into the posses- 
sion of the company until it reaches the home office. It might be 
different if the application, or a copy of it as received at the home 
office, was attached to the policy and forwarded with it to the in- 
sured, and the policy stated that it was issued on the basis of the at- 
tached application. In such a case the insured, by receiving and re- 
taining the policy without objection for any considerable time, would 
no doubt be held to adopt any alterations which might have been 
made in the application after he had signed it. Indeed, any danger 
of mistake or fraud arising in this way might be avoided in life in- 
surance by adopting the course sometimes pursued by fire insurance 
companies of attaching to the policy a copy of the application on 
which it is based. 

The principles applicable to the above-mentioned cases, however, 
may suffer important modifications, in cases where the application 
and policy state, as they frequently do, that the insured are not to be 
bound by any acts done or statements made to or by the agent unless 
they are contained in it. Where by the terms of a fire policy issued 
by a mutual insurance company, it was provided that the policy 
was made and accepted subject to the act of incorporation and 
by-laws of the company, and one of the by-laws of the com- 
pany provided that the person taking the survey should be re- 
garded as the agent of the insured, it was held that this did not 
prevent such a person from being the agent of the company in 
such acts, and binding the company thereby. Mortus vs. Madi- 
son County Mut. Ins, Co., 11 Barb., 624, and the judge who de- 
livered the opinion of the court said that he had always regarded this 
clause in the by-laws of such companies us a device resorted to by 
them for the purpose of shunning just responsibility. In Chase vs, 
Hamilton Ins. Co., 20 N. Y., 52, however, where a similar clause was 
in the body of the application, it was intimated that it would be effec- 
tive, although the case was not decided on that ground but went off 
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on other points, and Lochner vs. Howe Mut. (F.) Ins. Co., 17 Mo., 
247, is to the same effect. 

The principles which have been stated in regard to the extent to 
which the agent can bind the company by his acts have not been ad- 
mitted by the courts of all the States, and in Massachusetts and Rhode 
Island they have refused to allow parol evidence to vary the contract, 
and have held all parties to the strict letter of the contract, as in Vose 
vs. Eagle Ins. Co. 

In Massachusetts, too, the rule in regard to mutual companies is 
peculiar, as it is there held that the officers of a mutual insurance 
company have no power to waive express stipulations of their policies 
or by-laws, which relate to the substance of the contract, although 
they may waive such as relate merely to the proofs of loss.* Thus, 
where at a meeting of the corporation the form of policies was pre- 
scribed, and a policy was issued according to the prescribed form, 
which contained on its face a condition that it should be void in case 
any change or alteration was made in the buildings insured, unless 
written notice was given to the directors, their written consent, signed 
by the secretary, obtained, and an additional premium or deposit 
paid. The insured, desiring to make some alterations, appeared at 
the office of the company, and the officers there consented that the 
alterations should be made, and the insured gave them the policy te 
have the permission indorsed on it, with the understanding that the 
alterations might be made without waiting to have the permission 
put in writing and signed. Before the permission was signed the 
buildings were destroyed by fire, and it was held the insured could 
not recover. Evans vs. Trimountain Mut. F. Ins. Co., 9 Allen, 329. 
The court say: “The defendants had, by a formal vote, prescribed 
the form in which their policies should be made. They had thus de- 
liberately determined the liability which they were willing to assume ; 
and their officers could not, without a violation of duty, have under- 
taken to bind them by a policy issued in a different form. * * * We 
cannot say that a mutual insurance company which wishes to prevent 
the possibility of controversy as to the terms of supplementary agree- 
ments, may not provide that it will not be bound by any oral consent 
which its officers may give to a correction of the terms of the liabil- 
ity which it has assumed.” The ground upon which these decisions 


* Prust vs. Citizens Ins. Co., 3 Allen, 602; Buffam vs. Fayette Ins. Co., id., 360; Abbott va 
Shawmut Ins. Co., id., 213 ; Malry vs. Shawmut Ins. Co., 4 Allen, 116; Brewer vs. Chelsea Ins 
Co., 14 Gray, 208. 
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go, is that in such companies the insured constitute the only mem- 
bers, and are affected with notice of, and are bound by these rules, 
which are for the common benefit and protection of all, and that the 
officers have no other powers than those given by the by-laws. This 
view of the powers of officers in mutual companies is also taken in 
Rhode Island. Wilson vs. Hampden F. Ins. Co.,4 R.I., 159. In 
other States, however, this view is not sustained, and the officers of 
incorporated mutual companies are held to have as ample power to 
contract as those of stock companies, and the courts refuse to apply 
to them any of the rules relating to partnerships, which the Massa- 
chusetts cases seem to regard them as resembling. In Illinois it is 
held that the law of estoppel applies to a mutual company in dealing 
with its-policy-holders as well as to stock companies. Illinois Mutual 
Fire Ins Co., Insurance Law Journal, January, 1863, p. 29. 

In Cohen vs. New York Mut. Life Ins. Co., 50 N. Y., 610, it is held 
that an incorporated company, although organized upon the mutual 
plan, is not a partnership, and when it has policy-holders in different 
States it is not dissolved by war between the States. In that case 
it was claimed that the defendant, being a mutual company, of which 
all holders of policies were members, it was a partnership which was 
dissolved by the war. The court say “an incorporated company, 
although organized upon the mutual principle, is in no proper or 
legal sense a partnership.” The defendant is a body politic and cor- 
porate, capable of contracting, and of suing and being sued, and the 
relation between the plaintiff and the corporation is that of insured 
and insurer, and the rights and duties of the contracting parties are 
to be governed and determined by the terms of the policy by which 
the insurance is effected, as in other cases. Other and incidental 
rights are secured to the plaintiff as a member of the company, one 
of the corporators ; but this does not make the members partners as 
between themselves, or affect the express contract of the corporation. 
If it was a partnership, as claimed, and dissolved by the war, the 
plaintiff has not forfeited her share in the assets of the co-partner- 
ship, but is entitled to an accounting as of the time of the dissolution, 
and to her due proportion of the property and assets. This would 
lead to a result not desired by the defendant. In Sands vs. New 
York Life Ins. Co., 50 N. Y., 626, the same court say, “It is sought 
to compare it to a commercial partnership, to which it has no ana- 
logy.” 

The power of the agent as to the payment of premium will now be 
considered. Here the general rule is that if he is authorized gener- 
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ally to accept payment of the premium, the company is responsible 
for the exercise of his discretion as to the mode of payment. Thus 
an agreement by the agent to become personally liable to the compa- 
ny for the payment of the premium, made in good faith, whereby the 
insured should become the debtor of the agent, amounts to a payment 
as between the insured and the insurer. Barton vs. American Life 
Ins. Co., 25 Conn., 542. So also it has been held that he may receive 
a check instead of the money; (Tayloe vs. Merchants’ Fire Ins., 9 
How. (U. S.) 390 ;) but where a person applied for insurance through 
a sub-agent of the company’s, who received a policy from the compa- 
ny, and offered to deliver it to the applicant upon the payment of the 
premium, and the applicant then stated that the premium would be 
paid by a third person named if the sub-agent would call upon him, 
and the sub-agent agreed to do so, but failed to call upon the person 
named and returned the policy to the company, it was held that this 
would not warrant a finding that there was a delivery by the com- 
pany. 

In Fried vs. Royal Ins. Co., in the New York Court of Appeals, 
(reported in Insurance Law Journal, Jan., 1873, where a policy was 
issued here by the agent of a foreign company on the condition that 

“it should be binding if approved by the company, and the company 
did approve the policy and sent it to the agent, who, in accordance 
with his general instructions, refused to deliver it because the insured 
was not in good health, it was held the policy was binding, and the 
company could not, by private instructions to the agent, affect their 
absolute approval. The contrary, however, was held in the Supreme 
Court of Minnesota, in Schwartz vs, Germania Life Ins. Co. Insur- 
ance Law Journal, June, 1873. 

As is said in the latest work on insurance, (May on Ins., sec. 143, ) 
“the tendency of the courts generally is becoming more decided to 
hold that such an agent (a local agent) may waive any of the condi- 
tions of the policy and bind the company by such waiver, and that 
his promises and acts, both of omission and commission, representa- 
tions, statements and assurances, made within the scope of his agency 
and after knowledge of a breach of condition or of the inaccuracy of 
the statements in the application, and relied upon by the insured 
who is himself out of pocket, may be set up by the insured, either on 
the ground of waiver or of estoppel, in answer to a claim of forfeit- 
ure.” 





